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IRS OBSTRUCTION: LOIS LERNER’S MISSING
EMAILS

Monday, June 23, 2014

HOUSE OF REPRESENTATIVES,

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

WASHINGTON, D.C.

The committee met, pursuant to call, at 7:16 p.m., in Room 2154,
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of
the committee] presiding.

Present: Representatives Issa, Mica, Turner, Duncan, McHenry,
Jordan, Chaffetz, Walberg, Amash, Gosar, Desdarlais, Gowdy,
Farenthold, Hastings, Lummis, Woodall, Massie, Collins, Meadows,
Bentivolio, DeSantis, Cummings, Norton, Tierney, Lynch, Connolly,
Speier, Duckworth, Kelly, and Horsford.

Staff Present: Melissa Beaumont, Assistant Clerk; Molly Boyl,
Deputy General Counsel and Parliamentarian; Lawrence J. Brady,
Staff Director; David Brewer, Senior Counsel; Caitlin Carroll, Press
Secretary; Sharon Casey, Senior Assistant Clerk; Steve Castor,
General Counsel; Drew Colliatie, Professional Staff Member; John
Cuaderes, Deputy Staff Director; Adam P. Fromm, Director of
Member Services and Committee Operations; Linda Good, Chief
Clerk; Tyler Grimm, Senior Professional Staff Member; Frederick
Hill, Deputy Staff Director for Communications and Strategy;
Christopher Hixon, Chief Counsel for Oversight; Jen Jett, Staff As-
sistant; Michael R. Kiko, Legislative Assistant; Mark D. Marin,
Deputy Staff Director for Oversight; Ashok M. Pinto, Chief Coun-
sel, Investigations; Jeffrey Post, Senior Professional Staff Member;
Laura L. Rush, Deputy Chief Clerk; Jessica Seale, Digital Director;
Andrew Shult, Deputy Digital Director; Jonathan J. Skladany,
Deputy General Counsel; Katy Summerlin, Press Assistant; Peter
Warren, Legislative Policy Director; Rebecca Watkins, Communica-
tions Director; Aryele Bradford, Minority Press Secretary; Susanne
Sachsman Grooms, Minority Deputy Staff Director/Chief Counsel;
Jennifer Hoffman, Minority Communications Director; Elisa La-
Nier, Minority Director of Operations; Valerie Shen, Minority
Counsel; Donald Sherman, Minority Chief Oversight Counsel; and
Katie Teleky, Minority Staff Assistant.

Chairman ISSA. The committee will come to order.

The Oversight Committee exists to secure two fundamental prin-
ciples: First, Americans have a right to know that the money
Washington, through the IRS, takes from them is well-spent; and,
second, Americans deserve an efficient, effective government that
works for them. Our duty on the Oversight and Government Re-
form Committee is, in fact, to protect these rights.
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Our solemn responsibility is to hold government accountable to
taxpayers, because taxpayers have a right to know what they get
from their government. Our job is to work tirelessly, in partnership
with citizen watchdogs, to deliver the facts to the American people
and bring genuine reform to the Federal bureaucracy.

Would you go ahead—hold on. I'll do it this way.

Thank you. That’s what I was looking for.

Without objection, the chair is authorized to declare a recess of
the committee at any time.

Without objection, so ordered.

The committee meets today as we continue our effort to get the
truth and the full truth on the obstruction by the IRS and the tar-
geting of Americans because of their conservative political beliefs.

When the IRS Commissioner, John Koskinen, appeared before
this committee in March, he promised that he would produce what
this committee had made its top priority: all of Lois Lerner’s
emails. The Commissioner made these promises without any quali-
fication or limitation. He even reiterated that statement to the
ranking member when asked.

Would you please go ahead and play the video for reflection and
memory?

[Video shown.]

Chairman ISSA. The committee requested all of Lois Lerner’s
emails. The Commissioner told us he would provide all of Lois
Lerner’s emails. We requested them over a year ago. We, in fact,
subpoenaed them in August in order to make it clear that we were
not being complied with, and, again, a new one when you became
Commissioner in February of 2014.

Transparency clearly did not compel the IRS to tell the truth
about Lois Lerner’s lost emails. You worked to cover up the fact
that there were missing emails and came forward to fess up only
on Friday afternoon after you had effectively been caught red-hand-
ed.

I'm struck that your acknowledgment of missing Lois Lerner
emails came just 2 weeks after we had found some of them at the
Justice Department. When you were looking for emails, one of the
questions today will be, did you look at the Justice Department,
where she had sent over 1.1 million documents, including some
that were 6103—in other words, prohibited-to-be-released docu-
ments?

Did you ever give the committee the courtesy of a direct commu-
nication about missing emails after your false or misleading testi-
mony? Instead, your staff shared a communication you made to a
Senate committee controlled by the President’s party.

In your previous testimony, you had said it might take years, I
believe 2 years, to deliver all of these emails. Welcome back. It
hasn’t been 2 years.

Did you hope you could run out the clock on this scandal? An-
other question. Perhaps you thought Congress would never realize
that there were missing emails until we found them at the Justice
Department perhaps.

Commissioner, I called you to testify tonight because the Amer-
ican people deserve answers about what happened to Lois Lerner’s
emails and why the IRS hid this for years.
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This hiding did not begin—and I repeat, did not begin—on your
watch. Clearly, the missing documents were known by many people
who have jobs at the IRS today under your predecessor and your
predecessor’s predecessor. The fact that Lois Lerner’s emails were
ever transferred out of the exclusive custody of the IRS so that
they could be lost or destroyed by Lois Lerner should concern all
of us.

The Federal Records Act—and we will meet tomorrow with the
Archivist—the Federal Records Act envisions that important docu-
ments will be maintained, not just for investigations of Congress,
but, in fact, in perpetuity for the benefit of the American people.
This event in history, like Watergate, like Teapot Dome, and like
many other historic events, will be studied by future generations
without the benefit of many of the thoughts and actions of Lois
Lerner and others at the IRS as a result of your organization’s fail-
ure.

I subpoenaed you here tonight because, frankly, I'm sick and
tired of your game-playing in response to congressional oversight.
You, Commissioner, are the President’s handpicked man to restore
trust and accountability at the IRS.

You testified under oath in March that you would produce all of
Lois Lerner’s emails subpoenaed by this committee. Before you tes-
tified, you took an oath you will take again tonight to tell the
truth, the whole truth, and nothing but the truth. Mr. Commis-
sioner, at a minimum, you did not tell the whole truth that you
knew on that day.

You gave your commitment to produce all emails to the com-
mittee. You gave your word, sir. And we are just a little ques-
tioning what your word is worth if, in fact, you cannot enlighten
us about what you know that is germane to our inquiry, whether
or not it is explicitly asked. Do we have to grill you for days or
weeks or months with every possible question, every possible way
something could be asked? Or will the meaning of a question mean
that you will, to the best of your ability, give us a true and com-
plete answer?

The American people have no trust in the IRS by comparison to
just a few years ago. The American people have never loved the
IRS. No one does love the organization that takes your taxes and
if they don’t feel you treated them right—if they don’t feel they got
the right amount, they come back and have huge power over your
lives. It’s hard to love the IRS. But it should not be hard to trust
the IRS. The American people deserve this agency, which was pre-
viously believed to be nonpartisan—they need to be able to trust
that it will once again become nonpartisan, nonpolitical.

Your agency has a set of rules for taxpayers and, apparently, an-
other set of rules for themselves. The American people understand
that if they cannot prove that they did the right thing in their tax
return 5, 6, and 7 years ago it will be disallowed and they will pay
taxes with penalties. Well, in fact, you maintain only 6 months of
records and then, apparently, count on people, good and bad, to
maintain documents they think are important beyond that. And
you do so without safeguards to protect the American people from
the loss of those documents.
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Commissioner, tonight you will say that you have produced thou-
sands of documents; it will be an impressive number. Quite frank-
ly, that production is pushing a button and printing documents out
and then having people scratch out almost everything of value, in
many cases. It is not producing the documents that you don’t want
to produce, the documents that embarrass you.

The fact is, it’s the last documents, not the first documents, that
normally do us good. It’s the documents we receive the night before
we're going to depose somebody that often tell us things we've wait-
ed months or years for.

I know tonight will be difficult, and it deserves to be difficult for
both sides. We have a problem with you, and you have a problem
with maintaining your credibility. Again, you promised to produce
the documents; you did not. You promised to be forthcoming and
candid; you were not.

In our first meeting, my subcommittee chairman, who will also
be making an opening statement, Mr. Jordan, irritated you because
you felt he questioned your integrity. I defended you at that time,
and I, quite frankly, gave you a bit of an apology that he meant
no harm, it was just his style. Tonight, quite frankly, I wish I could
take that back, and I wish I could say what I'll say to you tonight:
You believe you earned trust before you came here, and it was
yours to lose. I believe you needed to earn our trust, and you failed
at that task.

Either way, the American people do not believe the IRS is deal-
ing fairly with them in this investigation.

With that, I recognize the ranking member for his opening state-
ment.

Mr. CUMMINGS. I'm going to get right down to the heart of the
accusation Republicans have been making for the past week.

It is interesting, Commissioner, that you’ve been accused of false
testimony or misleading testimony and been accused, actually, if
it’s false testimony, of committing a crime.

What are we really saying? And what are the Republicans here
saying? They're saying that Lois Lerner intentionally—inten-
tionally—destroyed her emails and that IRS officials helped her
cover it up.

Chairman Issa has been leading the charge. Here are some of the
accusations he’s made. June 13th, Chairman Issa suggested that
this was, “a nefarious conduct that went much higher than Lois
Lerner.” On June 18th, he said, “The emails of a prominent official
don’t just disappear without a trace unless that was the intention.”
On June 19th, he said Ms. Lerner, “made the decision not to have
this drive recovered.” And just this morning, he said, “The Justice
Department, the IRS, and the White House are interested in her
succeeding in hiding what she’s hiding.”

Chairman Issa has made these accusations on national television
without first obtaining a briefing from IT officials at the IRS who
could have explained what really happened, and he made them be-
fore hearing from the IRS Commissioner.

Mr. Koskinen testified last Friday before the Ways and Means
Committee, and now that we have the facts, they tell a vastly dif-
ferent story. Truth, whole truth, nothing but the truth.
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Our committee has obtained no evidence to support Chairman
Issa’s claim that Lois Lerner intentionally destroyed her emails. To
the contrary, we have now obtained contemporaneous evidence
from 2011 showing the exact opposite, that this was a technological
problem with her computer. Truth, whole truth, nothing but the
truth.

In Mr. Koskinen’s testimony last Friday, he walked through
email after email from 2011 showing that Ms. Lerner sought help
from IT staff at the IRS and that they went to great lengths to re-
cover her data but at the end of that process they could not do so.

Mr. Koskinen also testified last week that the IRS took extraor-
dinary steps—the extraordinary step of sending Ms. Lerner’s hard
drive to experts in the forensic lab at the IRS Criminal Investiga-
tion Division, but even they could not recover her data. The truth,
the whole truth, and nothing but the truth.

On August 5th, 2011, Ms. Lerner received an email with the bad
news, and it said this, and I quote: “Unfortunately, the news is not
good. The sectors on the hard drive were bad, which made your
data unrecoverable. I am very sorry. Everyone involved tried their
best,” end of quote.

So if anyone wants the actual evidence of what happened in this
case, now we have it.

I ask unanimous consent that all of these emails from July 19th,
July 20th, August 1st, and August 5th be entered into the official
hearing record.

Chairman IssA. Without objection, any Lois Lerner emails that
any Member wants to put in the record will be placed in the record
in the next 7 days.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

These emails are all from 2011, well before any congressional in-
vestigation began. And they show that Ms. Lerner’s computer
crashed before she was informed that IRS employees in Cincinnati
were using inappropriate search terms, according to the inspector
general. I didn’t say that; the inspector general.

Now, we can certainly take issue with why the IRS did not have
backup tapes for this data. As Mr. Koskinen testified last week,
IRS policy in 2011 was to recycle backup tapes after 6 months to
save money. He also explained that this policy was changed in
2013 to save all backup tapes.

The fact is that there are longstanding problems with electronic
recordkeeping at Federal agencies. The Bush administration lost
millions—millions—of emails relating to the U.S. attorney firings,
the outing of covert CIA agent Valerie Plame, and other investiga-
tions—millions. In 2007, the White House spokeswoman, Dana
Perino, admitted that they lost 5 million emails—5 million. And
she said at the time, “We screwed up, and we're trying to fix it.”

There’s been some progress since then, but I've always believed
we need to do more. I've always believed that we could do better.
That is why, nearly a year and a half ago, I introduced the Elec-
tronic Message Preservation Act. My bill would have required Fed-
eral agencies to preserve emails, records electronically. Although
this committee voted on a bipartisan basis to approve my legisla-
tion, it has languished since then, and the House Republicans have
declined to bring it to the floor for a vote.
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I believe our committee’s work should be a responsible effort to
obtain the facts and a responsible effort to find the truth, the whole
truth, and nothing but the truth. It should not be an unseemly race
against other Republicans to hold the first hearing in front of the
cameras. And it should not be a ludicrous competition for some hy-
perbolic sound bites based on the least amount of evidence.

In this case, Republicans have been trying desperately and un-
successfully for more than a year to link this scandal to the White
House. Rather than continuing on this path, I sincerely hope that
we will turn to constructive legislation with concrete solutions to
help Federal agencies run more effectively and efficiently.

And, with that, Mr. Chairman, I yield back.

Chairman IssA. I thank the gentleman.

I might note for the record that, in today’s briefing, a briefing we
asked for a week ago and were denied repeatedly, in today’s brief-
ing, after we sent interrogatory questions to the Commission, they
said they would answer orally, which they did not.

However, in today’s briefing, when asked, can you assure us that
Lois Lerner did not intentionally crash her hard drive, they could
not verify that she did or didn’t; can you assure us that there was
nothing nefarious in the loss by Lois Lerner of her emails, and your
CIO could not answer definitively. So we still have a lot of:

Mr. CUMMINGS. Mr. Chairman——

Chairman IssA. —facts to do.

Mr. CUMMINGS. —may I be heard?

Chairman IssA. Of course.

Mr. CUMMINGS. Just before today’s hearing, both the Democratic
and the Republican staffs, as you said, had a briefing from the IRS
Deputy Chief Information Officer, a career IT professional. While
he was not involved in the original 2011 examination of Ms.
Lerner’s hard drive, he has reviewed documents surrounding the
hard-drive crash and the IT office’s response to it.

He was asked, do you have any reason to believe that Ms. Lerner
intentionally crashed her hard drive? And he responded, “I have no
reason to believe it and haven’t seen anything that would say that
she did that, no.”

He also told the committee, “Ms. Lerner was insistent in trying
to recover whatever documents she could.” He further stated that
“I have no indication that there was anything nefarious about the
loss of Ms. Lerner’s emails.”

And when asked whether he was, quote, “aware of anyone at the
IRS intentionally destroying documents that are relevant to a con-
gressional investigation,” he said, quote, “Absolutely not,” end of
quote.

Thank you very much, Mr. Chairman.

Chairman IssA. Thank you.

I might note for the record, as I go to the chairman of the sub-
committee, that we sent you those interrogatories 48-hours-plus
ago so we would not need to have an extensive, long hearing. It is
likely that we will recess this hearing tonight and have you back
after those interrogatories are fully answered, since the briefing
today in no way addressed any of the interrogatories.

With that, I go to the chairman of the subcommittee, Mr. Jordan.
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Mr. JORDAN. First, they denied it, Mr. Chairman. Two years ago,
Lois Lerner met with committee staff and said there’s no targeting
going on. Doug Shulman came in front of a congressional com-
mittee and said there’s no targeting, I can assure you there’s no
targeting.

Then they tried to spin it. May 10th, in an unprecedented fash-
ion, before the IG’s report went public, Lois Lerner at a Bar Asso-
ciation speech, with a planted question, tried to put her spin on
this story.

Then they tried to blame someone else. It wasn’t us, two rogue
agents in Cincinnati. Then they attacked the messenger, the fact-
finder, that said the IG’s report is flawed.

And now, Mr. Chairman, and now, they hide the evidence.

This is as old as the hills. Any third-rate, B-actor crime drama
follows this same script. The bad guy always says—he denies it, he
spins, he blames someone else, he tells the police they got the
wrong guy. And, of course, he always says, “Officer, I didn’t throw
the gun in the river. I don’t know what happened to the murder
weapon.”

I mean, Mr. Chairman, this would be laughable if it wasn’t so
serious.

But here is one big difference between the common criminal on
the street and this scandal—one huge, important difference: The
bad guy on the street doesn’t get to have his friends run the inves-
tigation. And I will talk about this until we get to the truth. The
fact that Barbara Bosserman, a maxed-out contributor to the Presi-
dent’s campaign, is running this investigation is a joke. It is wrong.

The fact that the FBI leaks to the Wall Street Journal on Janu-
ary 13th of this year that no one’s going to be prosecuted is wrong.
And the fact that the President of the United States, the highest
official in the executive branch, goes on national television and
says there’s no corruption, not even a smidgen, is wrong.

The bad guy doesn’t get to have his friends run the investigation,
like we see here.

Here’s the important point, Mr. Chairman. I hope—I've been
hoping that someone in this administration would have the courage
to step up and say it’s time for a special prosecutor; in light of this
fact pattern, it is time for a special prosecutor. Dallas Morning
News said it today. They said it’s time for one. Five weeks ago, 26
Democrats had the courage to step up and vote with every single
Republican and say it’s time for a special prosecutor.

I would hope, if nothing more happens in tonight’s hearing, I
would hope that the guy who heads the agency where the targeting
of people for exercising their First Amendment rights took place,
I would hope that, at a minimum, that guy, to show his independ-
ence, to show us he really wants to establish some credibility back
in this agency, would have the courage to do what 26 Democrats
did 5 weeks ago and say it’s time for a special prosecutor so we can
get to the truth and get past this sham of an investigation that the
Justice Department is doing.

With that, Mr. Chairman, I would yield back.

Chairman IssA. Would the gentleman yield to Mr. Turner?

Mr. JORDAN. Oh, I would be happy to yield.

Chairman IssA. You're good? Okay.



8

We now go to the gentleman from Virginia, Mr. Connolly.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

Mr. Koskinen, you and those watching this hearing now under-
stand that the stage is set. This is about theater. Fair play, pre-
sumption of innocence, civility, respect for an honored public serv-
ant who is serving his country yet again are out the window, be-
cause there’s an agenda that presupposes some guilt that is based,
in part, on supposition, on paranoia, on conspiracy theory, all of
which fires up the base of the other party and plays well on right-
wing media outlets—at the expense, of course, of the truth, at the
expense of any semblance of bipartisan cooperation, at the expense
of trying to fix problems where we find them.

You don’t think for a minute, Mr. Koskinen, that part of the solu-
tion here is to provide the IRS with more resources to address its
IT problem. You don’t think for a minute that the solution con-
templated might involve more resources for more IRS agents to try
to deal with the backlog of tax-exempt applications, or to say noth-
ing of money left on the table owed the government that could ac-
tually help reduce the debt. Because, for ideological reasons, those
are beyond the pale.

And then we come to your honor, Mr. Koskinen.

I first met you when we were worried about something called
Y2K back in 1999, 1998, and 2000. And it was an IT problem. We
were worried that at the stroke of midnight 2000 our banking sys-
tems would collapse, red lights would go off, you know, all of our
computer systems would go awry, and so we had to make invest-
ments to make sure that didn’t happen. And you were the Y2K
czar.

I saw then and I see now an honorable public servant who cared
about his country. He served Republican as well as Democratic ad-
ministrations and was cited explicitly, including in the Bush ad-
ministration, for his exemplary service and for his integrity and
personal honor.

The fact that you would be subjected tonight to the barrage of
innuendo and accusation, backed up by nothing, for the purpose of
political theater is, to me, reckless and disgraceful and brings enor-
mous dishonor on this committee.

And I want you to know personally, Mr. Koskinen, that there are
a number of us who still honor your public service, who still respect
your integrity, and who understand this dynamic and are willing
to call it out for what it is. So I hope none of that shakes your faith
in your value and in your years of service.

And I hope you will continue your tenure at IRS to clean up
what problems there are and to try to make the IRS a more acces-
sible, more accountable, and more efficient agency on behalf of the
U.S. taxpayers and this country. That’s why you undertook a
thankless assignment.

Thank you for your service, Mr. Koskinen, and thank you for
being here tonight.

I yield back.

Chairman IssA. I thank the gentleman.

I now ask unanimous consent that H.R. 1234 be placed in the
record at this time.
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Chairman IssA. We now go to our one and only witness for this
evening. John Koskinen is the Commissioner of the Internal Rev-
enue Service.

Pursuant to the committee, all members are to be sworn. Would
you please rise to take the oath and raise your right hand? A little
higher. Thank you.

Do you solemnly swear or affirm that the testimony you will give
will be the truth, the whole truth, and nothing but the truth?

Mr. KOSKINEN. I do.

Chairman IssA. Thank you. Please be seated.

Let the record reflect the witness answered in the affirmative.

You’re the only witness. You certainly have some ’splaining to do.
Take such time as you need.

STATEMENT OF THE HON. JOHN KOSKINEN, COMMISSIONER,
INTERNAL REVENUE SERVICE

Mr. KOSKINEN. Thank you.

Chairman Issa, Ranking Member Cummings, and members of
the committee, thank you for the opportunity to appear before you
this evening to provide you with an update on recent IRS document
productions to Congress.

The IRS, over the past year, made a massive document produc-
tion in response to inquiries from Congress relating to the inves-
tigation of the processing and review of applications for tax-exempt
status, as described in the May 2013 report from the Treasury In-
spector General for Tax Administration.

This committee has received, as noted, over 600,000 pages of ma-
terials, redacted to protect taxpayer information. The tax-writing
committees have received over 835,000 pages of unredacted mate-
rial. As of last Friday, the tax-writing committees already had
more than 27,000 emails from Ms. Lerner’s computer account and
more than 18,000 emails from other custodians’ accounts for which
Ms. Lerner was an author or a recipient.

I understand that this committee and the other investigators
were provided, beginning last fall, with copies of emails indicating
that Ms. Lerner had experienced difficulties with her computer 3
years ago. So it should be clear that no one has been keeping this
information from Congress.

The IRS expects to complete its production of the remaining
Lerner emails in unredacted form by the end of the month. As soon
as possible thereafter, we will complete redaction of those emails
and produce them to this committee.

At that time, this committee will have all the emails, 43,000 of
them, that we have from Ms. Lerner’s computer and email account
for the period January 2009 through May 2013. In addition, this
committee will have 24,000 Lerner emails from other custodians’
accounts, for a total of 67,000 Lerner emails.

In the course of responding to congressional requests, the IRS in
February reviewed the email available from Ms. Lerner’s custodial
computer account, which was limited to search terms developed in
cooperation with the investigating committees, and identified the
possibility of an issue because the date distribution of the email
was uneven. It was not clear whether Lerner emails were over-
looked, missing, or had other technical issues involved. IRS infor-
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mation technology professionals identified documents that indi-
cated Ms. Lerner had experienced a computer failure in 2011.

In mid-March 2014, the IRS focused on redacting materials for
the non-tax-writers and processing the rest of Ms. Lerner’s emails
for production. As we reviewed additional emails, the IRS review
team learned additional facts regarding Ms. Lerner’s computer
crash in mid-2011, which occurred long before these congressional
investigations opened or when the TIGTA review began.

During this review, we learned that, as noted, in 2011 the IRS
information technology division had tried using multiple processes,
at Ms. Lerner’s request, to recover the information stored on her
computer’s hard drive. A series of emails available after all of Ms.
Lerner’s email was loaded this spring recounts the sequence of
events in 2011.

A frontline manager in IT reported to Ms. Lerner in an email on
July 20th, 2011, “I checked with the technician, and he still has
your drive. He wanted to exhaust all avenues to recover the data
before sending it to the hard-drive cemetery. Unfortunately, after
receiving assistance from several highly skilled technicians, includ-
ing HP experts, he still cannot recover the data.”

Ms. Lerner was told by email on August 1st, 2011, “As a last re-
sort, we sent your hard drive to CI’s,” the IRS Criminal Investiga-
tion Division, “forensic lab to attempt data recovery.”

In an email already read on August 5th, 2011, Ms. Lerner was
advised, “Unfortunately, the news 1s not good. The sectors on the
hard drive were bad, which made your data unrecoverable. I am
very sorry. Everybody involved tried their best.”

In light of the hard-drive issue, the IRS took multiple steps over
the past months to assess the situation, ensure that no emails had
been overlooked or lost during this investigation, is producing as
much email as they have for which Ms. Lerner was an author or
recipient.

As the search for and production of Lerner emails was con-
cluding, I asked those working on this matter to determine wheth-
er computer systems of the other 82 custodians had experienced
any similar difficulties. After the IRS public report was delivered
on June 13 to Congress and the Treasury Inspector General for Tax
Administration, it was determined last week that several addi-
tional custodians may have experienced hard-drive failures during
the search period.

It’s not unusual for computers anywhere to fail, especially at the
IRS, in light of the aged equipment IRS employees often have to
use, in light of the continual cuts in the budget these past 4 years.
Since January 1 of this year, for example, over 2,000 IRS employ-
ees have suffered hard-drive crashes.

It’s important to remember that a hard-drive failure does not
automatically mean that all or even any emails have been lost or
cannot be reconstituted. We are still assessing what effect, if any,
computer failures had on the emails of any other custodians, al-
though some custodians apparently lost no emails at all.

The question is, what emails outside the agency prior to April 11,
2011, are not in the 24,000 Lois Lerner emails sent to other IRS
employees during that period? Last week, I understand, the White
House and the Department of Treasury stated they were providing
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all of their Lois Lerner emails, which should help fill those gaps
and answer that question.

The Treasury Inspector General for Tax Administration has al-
ready begun an investigation of this matter, and his report will
provide an independent review of the situation concerning Ms.
Lerner’s computer crash 3 years ago. We are committed to working
cooperatively and transparently with this committee and the six
other investigations going on, and we will continue to provide you
with updates.

This concludes my testimony, and I would be happy to take your
questions.

Chairman IssA. Thank you.

[Prepared statement of Mr. Koskinen follows:]



12

WRITTEN TESTIMONY OF
JOHN A. KOSKINEN
COMMISSIONER
INTERNAL REVENUE SERVICE
BEFORE THE
HOUSE OVERSIGHT AND GOVERNMENT REFORM COMMITTEE
JUNE 23, 2014

Chairman Issa, Ranking Member Cummings and Members of the Committee,
thank you for the opportunity to appear before you this evening to provide you
with an update on recent IRS document productions to Congress.

Before discussing this subject, | believe it is important, in regard to the subpoena
that | received from the Chairman of this Committee last week to appear at this
hearing, to make sure that there is no suggestion in the record that | was
unwilling to appear before this Committee to testify on this subject, or to appear
at any other time when a request was made for my testimony.

| have testified before Congressional panels, including this Committee, a total of
eight times since being sworn in as IRS Commissioner in December. | also
testified before Congress numerous times over the years when | held various
positions in the public sector, including: Deputy Director for Management at the
Office of Management and Budget; Chairman of the President’s Council on Year
2000 Conversion; and Deputy Mayor and City Administrator for the District of
Columbia. In each instance, | was able to arrange a convenient time for me to
appear with the relevant Committee or Subcommittee. There was never a need
for a subpoena. In the future, if this Committee would like me to appear, the
Committee need only contact my office and | will, as | have always done, be
happy to work with you to set up a convenient date and time.

The IRS has over the past year made a massive document production in
response to inquiries from Congress and other parties. In March, the IRS advised
the House Ways and Means Committee and the Senate Finance Committee that
we had completed the production of documents identified as relating to their
investigation of the processing and review of applications for tax-exempt status
as described in the May 2013 report from the Treasury Inspector General for Tax
Administration (TIGTA). Those production efforts included 11,000 emails from
Lois Lerner, former director of the IRS Exempt Organizations division. Since
then, pursuant to requests from this and other Congressional Committees, the
IRS has been producing on a regular basis all additional Lerner-related emails in
its custody, regardiess of subject matter.

By any measure, this effort has been substantial. More than 250 IRS employees
have spent over 120,000 hours working on compliance with several
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investigations stemming from last May’s TIGTA report. We have responded to
hundreds of Congressional requests for information. In so doing, the IRS has
incurred a direct cost of nearly $10 million. We have spent an additional $6-8
million to optimize existing information technology systems and ensure a stable
infrastructure for the production and required redactions to protect taxpayer
information.

This Committee now has received over 600,000 pages of materials redacted to
protect taxpayer information. The tax-writing committees have received over
770,000 pages of unredacted materials. As of last Friday, the tax-writing
committees already had more than 25,000 emails from Ms. Lerner's computer
account and more than 5,000 emails from other custodians’ accounts for which
Ms. Lerner was an author or recipient. The IRS expects to complete its
production of the remaining Lerner emails in unredacted form by the end of the
month. As soon as possible thereafter, we will complete redaction of those
emails and produce them to this Committee. At that time, this Committee will
have all of the emails — 43,000 of them ~ that we have from Ms. Lerner's
computer and email account for the period January 2009 through May 2013. in
addition, this Committee will have 24,000 Lerner emails from other custodians’
accounts, for a total of 67,000 Lerner emails.

When the IRS production of documents to Congress began last year, we
developed with the investigating committees a list of 77 IRS employees, which
has since expanded to 83 {RS employees, and specific search terms designed to
retrieve all emails of these employees related to the investigation.

We have faced many hurdles along the way in our efforts to produce materials as
quickly as possible. For example, in the materials we shared with Congress on
June 13, the IRS exptained how the structure and age of the IRS’s technology
systems complicates efforts to recover information.

In the course of responding to Congressional requests, the IRS in February
reviewed the email available from Ms. Lerner’s custodial computer account
{which was date-limited and limited by search terms) and identified the possibility
of an issue because the date distribution of the email was uneven. It was not
clear whether Lerner emails were overlooked, missing, or had other technical
issues involved; IRS information technology professionals identified documents
that indicated Ms. Lerner had experienced a computer failure in 2011.

In mid-March 2014, the IRS focused on redacting materials for the non-tax
writers and processing the rest of Ms. Lerner's email for production. Fulfilling the
request for Lerner emails — regardless of search terms, relevance, or subject
matter — required the IRS to load additional email beyond those previously
reviewed.
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As we reviewed additional emails, the IRS review team learned additiona! facts
regarding Ms. Lerner's computer crash in mid-2011, which occurred before these
investigations opened or when the TIGTA review began.

During this review, we learned that, in 2011, the IRS Information Technology (IT)
division had tried using multiple processes — at Ms. Lerner’s request — to recover
the information stored on her computer's hard drive. However, the data stored on
her computer’s hard drive was determined at the time to be “unrecoverable” by
the IT professionals. Any of Ms. Lerner's email that was only stored on her
computer’'s hard drive was lost when the hard drive crashed, so it could not be
recovered. A series of emails available after all of Ms. Lerner's email was loaded
recounts the sequence of events in 2011.

A frant line manager in IT reported to Ms. Lerner in an email on July 20, 2011:

“I checked with the technician and he still has your drive. He wanted to
exhaust all avenues to recover the data before sending it to the ‘hard drive
cemetery’. Unfortunately, after receiving assistance from several highly
skilled technicians including HP experts, he still cannot recover the data.”

Ms. Lerner was told by email on August 1, 2011:

“As a last resort, we sent your hard drive to CI's [the IRS Criminal
Investigation Divisian] forensic lab to attempt data recovery.”

In email on August 5, 2011, after three weeks of attempts to retrieve her emails,
Ms. Lerner was advised:

“Unfortunately the news is not good. The sectors on the hard drive were
bad which made your data unrecoverable. | am very sorry. Everyone
involved tried their best.”

It's important to note that an extra step was taken in this process by sending the
hard drive to the IRS Criminal Investigation forensics lab. This step is not
normally taken when an employee’s computer crashes. The experts at the IRS
forensics lab are experienced at recovering hard drives, which is part of their
work assisting on criminal cases. The Criminal investigation employees are
highly skilled in this area and respected far their work in the greater law-
enforcement community.

in light of the hard-drive issue, the IRS took multiple steps over the past months
to assess the situation and produce as much email as possible for which Ms.
Lerner was an author or recipient.
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The IRS:

« Retraced the collection process for Ms. Lerner's computer to determine
that all materials available in May 2013 were collected,;

¢ Located, processed, and included in its production email from an
unrelated 2011 data collection of Ms. Lerner’'s email;

» Confirmed that back-up tapes from 2011 no longer exist because they
have been recycled (which is not uncommon for large organizations in
both the private and public sectors); and

+ Searched email from other custodians for material on which Ms. Lerner
appears as an author or recipient, then produced such email.

From mid-March to late April, the IRS review team concentrated on loading for
review all remaining email from Ms. Lerner’s account and then repeating the
entire process for quality control and to ensure no new emails had been missed.
During this time and into May, we were also identifying and reviewing Lerner
emails to and from the other 82 custodians. By mid-May as a result of these
efforts, the IRS identified approximately 24,000 Lerner emails between January
1, 2009 and April 2011 from these other custodians’ accounts.

As the search for and production of Lerner emails was concluding, | asked those
working on this matter to determine whether computer systems of the other 82
custodians had experienced any similar difficulties, especially in light of the aged
equipment the IRS has been increasingly using as a result of its budget
pressures. After the IRS report was delivered on June 13 to Congress and the
Treasury Inspector General for Tax Administration, it was determined last week
that seven additional custodians had experienced hard drive failures during the
search period. In February 2014, outside the search period, an eighth custodian
experienced a hard drive failure. A hard drive failure does not automatically mean
that all, or even any, emails have been lost or cannot be reconstituted. We are
still assessing what effect, if any, computer failures had on the emails of any of
the custodians.

In regard to the retention of official records, questions have been raised as to
why the IRS does not have available electronic backups for all emails for IRS
employees. It is important to keep in mind that the IRS has approximately 80,000
employees. Due to financial and practical considerations, the IRS has limited the
total volume of email stored on its server by restricting the amount of email that
most individual users can keep in an inbox at any given time.

According to estimates made two years ago, it would cost more than $10 million
to upgrade the IRS’s information technology infrastructure in order to begin
saving and storing all email sent or received by the approximately 90,000 current
IRS employees. In light of declining budget resources available to the IRS, the
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decision was made at that time not to proceed with this expenditure. These
continuing financiai constraints have meant that this fiscal year, the IRS is
spending minimal amounts supporting its $1 billion IT infrastructure. For
example, the IRS has yet to complete moving all employee computers from
Windows XP, which is no longer generally supported by Microsoft, to Windows 7.

Currently, the average individual employee’s email box limit is 500 megabytes,
which translates to approximately 6,000 emails. Prior to July 2011, the limit was
lower: 150 megabytes or roughly 1,800 emails. The IRS does not automatically
delete email in its employees’ email accounts to meet these limits; rather, each
employee is responsible for managing and prioritizing the information stored
within his or her email box.

Historically, the email of IRS employees is stored in two locations: email in an
individual's active email box is saved on the IRS's centralized network, and
archived email is saved on the individual employee’s computer hard drive. If an
email user's mailbox gets close to capacity, the system sends a message to the
user noting that soon the maitbox will become unable to send additional
messages.

When a user needs to create space in his or her email box, the user has the
option of either deleting emails (if they do not qualify as official records) or
moving emails out of the active email box (inbox, sent items, deleted items) to an
archive. In addition, if an email qualifies as an official record, per IRS policy, the
email must be printed and placed in the appropriate file by the employee.
Archived email is moved off the IRS email server and onto the employee’s hard
drive on the employee’s individual computer. As a result, these IRS employees’
emails no longer exist in the active email box of the employee and are not
backed up as part of the daily backup of the email servers. Email moved to a
personal archive of an employee exists only on the individual employee's hard
drive. An electronic version of the archived email would not be retained if an
employee’s hard drive is recycled or if the hard drive crashes and cannot be
recovered.

In discussing document retention at the IRS, it is important to point out that our
email system is not being used as an electronic record keeping system.
Furthermore, it should be remembered that not all emails on IRS servers or
backup tapes qualify as an “official record,” which is defined (in 44 U.S.C. 3301)
as any documentary material made or received by an agency under federal law
or in connection with the transaction of public business and appropriate for
preservation. Accordingly, our agency’s email system is not designed to
preserve email. Rather, email that qualifies as “records” are printed and retained
in compliance with relevant records control schedules. Individual employees are
responsible for ensuring that any email in their possession that qualifies as a
“record” is retained in accordance with the requirements in the Internal Revenue
Manual and Document 12990 (Record Control Schedules).
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| would note, however, that since the investigations into the applications process
for 501(c)(4) organizations began in May of last year, the IRS has saved backup
tapes for all emails on the IRS’s servers, which includes tapes for the six months
preceding May 2013.

In addition, in late May and early June of 2013 the IRS sent document retention
notices to employees who were identified as having documents (including email)
potentially relevant to the investigations. These notices instructed employees not
to alter or destroy “all communications, documents drafted or reviewed,
spreadsheets created or reviewed, notes from meetings, notes relating to specific
taxpayers and/or applications, information requests to applicants, training
materials, or any other items that relate to the process by which selection criteria
were used to identify tax-exempt applications for advocacy organizations for
review, including but not limited to Be On the Lookout, from January 1, 2008 to
the present.” In that timeframe, the IRS sent similar document retention riotices
to all employees in its Tax-Exempt and Government Entities function and its
Chief Counsel counterpart; the IRS Communications and Liaison function; and all
employees assigned to respond to the Congressional inquiries.

In conclusion, the IRS has been expending an enormous amount of resources to
produce documents related to the investigation related to the May 2013 TIGTA
report, including the production of all available Lerner emails. Given the
extremely broad scope of this effort, it is not surprising that we would discover
that some employees had encountered some technical issues, especially in light
of the agency’s aging information technology infrastructure. In particular the IRS
has described in great detail, in a public report on June 13, its efforts to produce
Lerner emails. We are still assessing what effect, if any, hard drive crashes had
on the emails of any other custodian. We are committed to working
cooperatively and transparently with you, and we will continue to provide you with
updates.

Chairman issa, Ranking Member Cummings and members of the Committee,
this concludes my testimony. | would be happy to take your questions.
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Chairman IssA. Commissioner, do you remember the name
Braulio Castillo?

Mr. KOsSkINEN. I do not.

Chairman IssA. Did you ever hear the name Gregory Roseman?

Mr. KOSKINEN. No.

Chairman Issa. Well, Castillo is now on trial for murdering his
wife, but, before that, this committee discovered that he had
wrongfully received $500 million in contracts, IT contracts, from
the IRS.

And Gregory Roseman took the Fifth. He was one of your em-
ployees who helped get him that contract.

When you go home tomorrow or the next day, you might want
to see Congresswoman Duckworth asking him how his ankle that
he hurt at the prep school feels, because, in fact, he claimed to be
a disabled veteran some 27 years later. And his old college buddy,
a lifelong friend, helped him get that contract.

At that time and now, we rely on the ability to recover emails
as part of the chain of discovery. TIGTA Russell George, your IG,
relies on that. Tomorrow we’ll hear from the head of the National
Archives, the Archivist. He relies on your organization to comply
with Federal law.

The question I have for you is, how can we expect—you have
servers that run Microsoft Exchange. It captures every email in
and out. How can we sit here and expect to trust an organization
in which the C drive, the local hard drive, of Lois Lerner is sup-
posed to be the only place that email existed?

Mr. KoOsSkKINEN. That is not the only place that email existed.
There is email on her email system in the server that has been
found and produced. Any email that existed anywhere, even any
hard copy of official records that existed anywhere, has been or will
be provided to this committee.

Chairman IssA. Right. So, in 2011, when her hard drive failed,
if you were properly backing up all the information required under
the Federal Records Act, which would include the information she
selected to have and apparently deleted from the exchange server,
you?would have had all of those emails in your backup, wouldn’t
you?

Mr. KOSKINEN. All emails are not official records under any offi-
cial records act. Only emails are saved that reflect agency actions
or——

Chairman IssA. Would you put your mic pointed toward you so
we could hear?

Mr. KOSKINEN. Sure. Sorry about that.

Chairman IssA. No problem.

So the bottom line i1s that you apparently were not capturing all
emails. You were allowing her to delete emails but retain emails
on her C drive so that, 6 months after—I just want to make sure
we get the record straight—6 months after she moved them to her
C drive, you were no longer in possession of those. Is that correct?

Mr. KOSKINEN. No.

Chairman IssA. Well, what is correct?

Mr. KoskKINEN. What is correct is that each employee is limited
to basically now 6,000 emails that they can hold on their email ac-
count which is stored on the agency’s server.
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The reason there is a limitation is the agency does not have serv-
ers large enough to sustain the retention of all emails. A decision
was made 2 years ago when people looked at that and it was deter-
mined it would cost anywhere from $10 million to $30 million to
upgrade the system so that, in fact, all emails on the server would
be preserved. Because of the budget constraints the agency was op-
erating with 2 years ago, the decision was made not to proceed.

Chairman IsSsA. One-point-eight billion dollars in IT is your
budget—$1.8 billion. On $1.8 billion, isn’t the retention of key doc-
uments that the American people need to count on, like whether
or not theyre being honestly treated by your employees, especially
somebody at such a high level, isn’t that, in fact, a priority that
should have allowed for full retention?

Mr. KoskINEN. If we had the right resources, there would be a
lot of priorities we’d have. The budget for this year——

Chairman IssA. So the American people should believe that if
they don’t have the resources to pay their taxes, they shouldn’t pay
their taxes, because if the IRS doesn’t have the resources, it won’t
keep records. That’s pretty much what you're telling us here to-
night, is that resources are a question of whether or not you main-
tain key documents.

Let me just go into one thing in my limited time. You came here
and you said—put it up on the board—that, as you did today, you
Wer?l going to tell the truth, the whole truth, and nothing but the
truth.

You saw that montage in the opening. You knew there was a
problem with some of Lois Lerner’s emails when you came to tes-
tify in March; isn’t that true?

Mr. KOSKINEN. I knew that I'd been told there was an issue that
no one knew the ramifications of.

Chairman IssA. Did you reasonably believe that at least one
email may have been lost?

Mr. KOSKINEN. No. I did not have any basis for knowing what
the answer to that was——

Chairman ISSA. So you knew there was a problem, but you're
going to

Mr. KOSKINEN. I knew there’d been a problem—somebody said
there’s an odd development in the way the emails are showing up,
we’re going to pull all of her emails and investigate it. The first
Xmell knew that emails had been lost from her account was in

pril.

Chairman ISSA. So when you knew in April that you said you
were going to give us all of it, you said to Mr. Cummings and my-
self you were going to give us all, you went and told political ap-
pointees at Treasury, didn’t you——

Mr. KOSKINEN. I did not.

Chairman IssA. You did not?

Mr. KoskINEN. I did not.

Chairman IssA. So who did you tell in April when you knew?

Mr. KOSKINEN. Who did I tell? I didn’t tell anybody. I was ad-
vised— I had no one I was going to tell.

Chairman IssA. You didn’t tell your IG that some of the docu-
ments weren’t going to be provided?

Mr. KOSKINEN. I did not——
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Chairman IssA. Or did you cause someone to find out at the
White House, at Treasury, or your 1G?

Mr. KOSKINEN. I did not. And if you have any evidence of that,
I'd be happy to see it.

Chairman IssA. I asked a question.

Mr. KOSKINEN. And I answered it.

Chairman IssA. You did not cause anyone to find out.

Mr. KOSKINEN. I absolutely did not.

Chairman ISSA. So you told us that all the emails would be pro-
Vigeg. When you discovered that all emails would not be pro-
vided——

Mr. KOSKINEN. All the

Chairman IssA. —you did not come back and inform us; is that
correct?

Mr. KOSKINEN. All the emails we have will be provided. I did not
say I would provide you emails that disappeared. If you have a
magical way for me to do that, I'd be happy to know about it. I said
I would provide all of the emails. We are providing all the emails.

The fact that 3 years ago some of them, not all of them, but some
of them were not available, I never said I would provide you emails
we didn’t have. And, in fact, we are going to provide you 24,000
emails from the time

Chairman IssA. My time has expired, and I've lost my patience
with you.

We now go to the ranking member.

Mr. CuMMINGS. I want you to talk about resources. You were
starting to say something about resources.

Mr. KOSKINEN. Resources. We have

Mr. CUMMINGS. Yes.

Mr. KOSKINEN. —a wide range——

Mr. CUMMINGS. How does that affect what you do?

Mr. KoskINEN. What it affects is that—we have a wide range of
responsibilities. The IT budget has been cut by over $100 million
over the last 4 years. This year’s budget for 2014 required $300
million just for the implementation of the Affordable Care Act, but
Congress provided us zero. That meant that that $300 million to
implement a statutory mandate had to be taken from other IT pro-
grams. That’s been our challenge for the last 3 or 4 years.

Mr. CuMMINGS. Now, Commissioner Koskinen, last week, many
Members of Congress, including our own chairman, suggested that
Lois Lerner intentionally crashed her computer to destroy emails.
But, last Friday, you testified about the facts. You provided Con-
gress with evidence from 2011, contemporaneous, by the way,
emails showing exactly the opposite and that this was a techno-
logical problem. Since some Members of Congress are still pushing
this accusation, I want to walk through these emails.

And let me ask staff to put up the slides.

On July 19th, 2011, Lois Lerner emailed Associate Chief Infor-
mation Officer at the IRS for help in recovering her hard drive.
And it says, “I'm taking advantage of your offer to try and recap-
ture my lost personal files. My computer skills are pretty basic, so
nothing fancy. But there were some documents in the files that are
irreplaceable. Whatever you can do to help is greatly appreciated.”

Commissioner Koskinen, is that right? Is that accurate?
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Mr. KOSKINEN. That’s an email that has been found and been
produced, yes.

Mr. CuMMINGS. Next slide.

Later that day, that IT employee sought help from the field di-
rector of the Customer Support Division. And he wrote, “If she
can’t fix it, nobody can.”

Is that a document that you—part of a document that you pro-
duced?

Mr. KOSKINEN. Yes.

Mr. CUMMINGS. Next slide.

The next day, the field director emailed Ms. Lerner and said, “I
checked with the technician, and he still has your drive. He wanted
to exhaust all avenues to recover the data before sending it to the
hard-drive cemetery. Unfortunately, after receiving assistance from
several highly skilled technicians, including HP experts, he still
cannot recover the data.”

Is that a part of a document that you supplied to

Mr. KOSKINEN. Yes.

Mr. CUMMINGS. —our committee?

Next slide.

On August 1st, 2011, the IT field director wrote again to Ms.
Lerner and informed her that, “As a last resort, we sent your hard
drive to CI’s forensics lab to attempt data recovery.”

Now, Mr. Koskinen, “CI” stands for Criminal Investigation Divi-
sion at the IRS. And what do they do in the forensic lab in that
division?

Mr. KOSKINEN. They’re an expert at, in that lab, taking hard
drives in computers that have been seized by criminals, tax evad-
ers, and others and reconstituting emails wherever necessary.

Mr. CumMmINGS. Now, is this a step typical when an employee
computer crashes? Do you normally do that?

Mr. KOSKINEN. No. It’s extraordinary that we would—the IRS
would send a hard drive to CI for their help.

Mr. CUMMINGS. And why did you do that?

Mr. KOSKINEN. Because Ms. Lerner, I am advised, insisted that
all possible efforts be made.

Mr. CuMMINGS. Now, despite all of these efforts, the field director
finally emailed Ms. Lerner with the results.

Next slide, please.

“Unfortunately, the news is not good. The sectors on the hard
drive were bad, which made your data unrecoverable. I'm very
sorry. Everyone involved tried their best.”

So the technical experts concluded 3 years ago that the sectors
on her hard drive were bad. Is that accurate?

Mr. KOsSkINEN. That’s what the email says.

Mr. CUMMINGS. Now, these emails are concrete evidence of what
really happened back in 2011, but my Republican colleagues just
want to ignore them. They want to pretend they don’t exist, those
stubborn facts. But they do exist. And they show this was not in-
tentional, this was not nefarious, this was not a conspiracy.

Mr. Koskinen, are you aware of any evidence, documents,
emails—and I remind you you are under oath; I also remind you
you have been accused of false statements—are you aware of any
evidence, documents, emails, or other information from IT profes-
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sionals that calls into question the accuracy and the legitimacy of
these emails?

Mr. KOSKINEN. No.

Mr. CUMMINGS. And, finally, and just so everyone is clear, Mr.
Koskinen, when you testified before this committee on March 26,
did you know about this email claim? Did you know Ms. Lerner’s
emails were lost forever?

Mr. KOSKINEN. No.

Mr. CUMMINGS. Thank you very much.

Chairman IssA. Thank you.

We now go to the gentleman from Florida, Mr. Mica.

Mr. MicA. Well, thank you, Mr. Chairman.

I have known the Commissioner for many years, and I know him
to be a good public servant. I'm a little bit baffled.

I know, John, I think that you’re probably in a position of the
guy at the end of the parade with the broom and shovel here and
in a very difficult situation.

Let me, if I can, just take people back to the history of this, and
to you, Commissioner. This targeting began sometime in March or
April of 2010. In June of 2010, Chairman Issa alerted IRS and it
made an inquiry. In February of 2011, Lois Lerner sent an email
to IRS employees stating that the Tea Party is a very dangerous
matter.

Then the chairman of the committee with jurisdiction, in June of
2011, June 3rd, Dave Camp, who you spent time with recently,
sent a letter to IRS the heat—it looks like the heat really started
to come on at that point.

Now, an entire administration and one of the biggest scandals in
government was back during Watergate when, what, 18 minutes of
tape was lost. And somehow, between June 3rd and June 13th,
Lois Lerner’s hard drive crashes and is gone in 10 days.

And it’s not just a couple of days or 18 minutes like Rose Mary
Woods had the misfortune of losing, but 27 months, is that correct,
of hard drive that’s lost?

Mr. KOSKINEN. That’s correct. All the emails before June——

Mr. MicA. From June of 2009 to April of 2011. So it raises many
questions.

Now, you came on in December, right, John?

Mr. KOSKINEN. Yes, the end of December.

Mr. MicA. And they briefed you. You were briefed about this
whole situation the beginning, I guess, of January.

In February, you testified today that you learned that there was
a problem recovering some of the emails. Is that correct?

Mr. KOSKINEN. No, I—yes, [—what I learned was that there was
an issue with her emails, that there was a problem with the dates.

Mr. MicA. But then, in March, what troubles me is you came to
us and you said—Ilast week informed this committee and others,
“We believe we've completed our production to the Ways and
Means Committee and all the documents that are asked for in light
of these document productions.” This is to us here. “I hope the in-
vestigations can now be concluded in the very near future.”

You went through and told us what you just started out with, of
how much money you spent and how many documents you pro-
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duced. But nowhere did we hear, until just a few days ago, that
the hard drive crashed and all of this was unrecoverable.

But they—again, the information we have is they briefed you in
Febﬁuary. You gave us this testimony in March and never spoke
to this.

Mr. KOSKINEN. Right. In February, as I said, they briefed me
that, with the emails that they had pulled subject to the search
terms, they were concerned that there was an issue with the date
issues. I did not, was not advised, did not know——

Mr. MicA. But

Mr. KOSKINEN. —that there was a hard-drive crash.

Mr. MicA. John, I gave you the benefit of the doubt. I went back
and looked through all of what you gave us in March. This is your
testimony. And even what you gave us today conflicts. So that
does—it raises questions, because it appears that you knew and
others knew and——

Mr. KOSKINEN. Others knew——

Mr. MicA. —the Congress wasn’t informed until just recently.

Now, I don’t have much time. I understand, I just learned a little
about this Sonasoft backup, Sonasoft backup contractor. And they
Wege retained—are you familiar with them—to back up emails
and——

Mr. KOSKINEN. I was not familiar then, but I do have the infor-
mation was provided me today.

Mr. MicA. Well, I have the same information, and I understand
that they were dismissed in 2011, and they had started 2005. And,
actually, in their advertisements, they bragged about how they
could retain emails.

Do you know if they have a backup that exists?

Mr. KOSKINEN. They were under a contract with the Chief Coun-
sel of the IRS for about 3,000 employees and an internal disaster
recovery program that would allow you to move emails from one
system to another as a backup. That contract was terminated when
the IRS Chief Counsel upgraded to Outlook 2010 and that alter-
nate system was no longer needed.

Mr. MicA. But you don’t know if that backup exists.

Mr. KOSKINEN. If the backup before

Mr. MicA. But they were in place, they had that responsibility
for the backup between, I think, 2005 and 2011.

Mr. KOSKINEN. But that’s for the Chief Counsel. That’s for 3,000
employees in the Chief Counsel, not for anybody else in the en-
tire

Mr. MicA. So that might exist? That data may exist?

Mr. KOSKINEN. If any of the data exists, it’s been searched for,
all of the emails. I'm told we’ve searched every word of every——

Mr. MicA. Did you ask that company for that information?

Mr. KOSKINEN. The company didn’t have any data on their serv-
ers. The data was all inside the IRS.

Mr. MicA. And that’s gone, too?

Mr. KOSKINEN. No, everything that we have and all the—that
was a disaster recovery system for the Chief Counsel. All of those
emails across the system have been—any data that the Chief Coun-
sel has or that the IRS has has been searched.

Mr. MicA. Again, Mr. Chairman, many questions.
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Chairman IssA. I thank the gentleman.

We now go to the gentlelady from the District of Columbia, Ms.
Norton.

Ms. NORTON. Thank you, Mr. Chairman.

Like Mr. Mica, John Koskinen, I have known you well before you
came to Congress. Since coming to Congress, I have been im-
pressed, not a little bit, by the confidence you have inspired in Re-
publican and Democratic Presidents alike. It’s as if they saved you
for jobs that others couldn’t do, didn’t have the guts to do, or didn’t
have the integrity to do. You are well-known on both sides of the
aisle as the government’s most versatile turnaround artist. When
an agency is in trouble, turn to John Koskinen.

Therefore, I begin my series of questions simply by offering you
an apology. I believe you deserve one. You deserve one because of
accusations designed to sacrifice the reputation of a public servant
with a spotless reputation, for political advantage, without a scin-
tilla—and I use my words advisedly—of evidence.

It’s vile enough to look a man in the face and accuse him of per-
jury without submitting any evidence. It is much worse when all
of the evidence supports the version of the facts of the man you are
facing. Whether it is that the Lerner crash occurred well before
this investigation began—she must be clairvoyant; whether it’s
been confirmed by the decriminalization lab, all the evidence is on
your side, Mr. Koskinen.

And I want to point out for the record that the line of conspiracy
hunting has shifted with the Lerner crash. For the longest time,
the line of questioning was about one subject alone. So we’ve moved
from one scapegoat to another. What we've just moved off of, the
notion that this was all a conspiracy directed on behalf of the
White House, that also without a crumb of evidence. Lacking evi-
dence, the crash provides new fodder.

Just for the record, Mr. Koskinen, have you identified any evi-
dence since you have been Commissioner that IRS employees be-
fore you came or now were part of a conspiracy to intentionally tar-
get the President’s political enemies?

Mr. KOsSkKINEN. No. I have done no investigations. I have read the
IG’s report that said inappropriate criteria were used to identify or-
ganizations for review. And the IG had nine recommendations, and
we have accepted all of those recommendations.

I think it’s important for the public to be confident that, whoever
they are, they’re going to be treated fairly by the IRS, whether
they’re Republicans, Democrats, belong to organizations of one kind
or another. Wherever they show up, wherever they speak, they
should understand they’ll be treated fairly. If there’s an issue, it’s
because something in their tax return; if somebody else had that
issue, they would get the same response from the IRS.

I think it’s critical that the public have that confidence, and
we’re doing everything we can to restore that confidence.

Ms. NORTON. Well, 41 individuals have testified, just as you
have, that there’s no evidence of the first conspiracy, now that
we’re on to the second conspiracy. And so did the IG.

Do you recall that the IG also testified, “The Inspector General,
when asked by the Ways and Means Committee, was there any evi-
dence of political motivation from the White House,” he said, “we



25

have no,” we did not have—we had no—“Did you have any evi-
dence?” “We did not, sir.”

So I just want to say that your strong reputation, your character
should hold you in good stead as you face baseless accusations. And
when a man faces accusations and no evidence is put before him,
I think he’s got nothing to worry about.

Thank you very much for your extraordinary service to the peo-
ple of the United States.

Chairman IssA. Would the gentlelady yield?

Ms. NORTON. Be happy to yield.

Chairman ISsA. I appreciate it.

I just would wonder if that quote from March, “We can find Lois
Lerner’s emails”—would the Commissioner stand behind that
statement or would he have to qualify it with, “We will find some
of Lois Lerner’s emails™?

Ms. NORTON. I'm sure he was trying to find all of Lois Lerner’s
emails. And they were lost—the crash occurred before we even
began.

Chairman IssA. But not after Mr. Camp had sent letters, not
after we had begun our investigation. Her crash came after we
began investigating.

Ms. NORTON. And therefore? And, therefore, what, Mr. Chair-
man?

Chairman ISSA. And, therefore

Ms. NORTON. And, therefore, she did what?

Chairman ISSA. And therefore documents disappeared after

Ms. NORTON. And, therefore, she did what or Mr. Koskinen did
what?

Chairman IssA. I didn’t say Mr. Koskinen——

Ms. NorTON. Well, that’s what we’re here to learn. And I repeat
there is no evidence that this man had anything to do with any
malfeasance or that he should be accused of perjury before this
committee.

Chairman IssA. Only that he said that he was aware that
Lerner’s emails were overlooked, missing, or had other technical
issues.

Mr. KOSKINEN. There was no evidence at that time to know
whether they had been overlooked, missing, or had other issues. I
did not say that we knew that.

I said, at that time, we had no idea whether any of those applied.
That’s why they were investigating. That’s what I was told then in
April, when they came back with the findings as they had reviewed
it all.

I never said, at the time, that, in fact, we had any idea whether
any of that was true.

Chairman IssA. And, Eleanor, that’s the inconsistency that we’re
talking about here tonight.

Ms. NORTON. What’s the inconsistency, Mr. Chairman?

Chairman IssA. If you know that you have a difference in the
numbers and——

Ms. NORTON. What numbers? We don’t know the number yet,
Mr. Chairman.
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Chairman IssA. The Commissioner knew that there was a prob-
lem, but he didn’t know the details. We were never told there was
a problem——

Ms. NORTON. So he should talk before he knows the details?

Chairman IssA. When every person up on the dais, including the
ranking member, wants to know if you're going to get all and you
know there’s at least some sort of a problem or concern——

Ms. NORTON. Mr. Koskinen, what is your response to that? You
said, “We're going to get—we’re getting find them all.” Were you
lying when you said, “We'’re going to find them all”?

Mr. KOSKINEN. Absolutely not.

Chairman IssA. Thank you.

We now go to Mr. Turner.

Mr. TURNER. Mr. Koskinen, you are touted as a man of integrity,
and I've even heard you say it about yourself on television. So I'm
going to ask you to use that integrity to help me understand a few
things that have become confusing to me.

Now, you said that you want to restore confidence to the Agency,
and I have no question to question that. I have no basis upon
which to think that that isn’t your goal.

But you have to understand that this discussion of the missing
emails goes right to the heart of the issue of confidence and of the
issue of your ability to do that and of your integrity.

So let’s start first with just some general concept of ethics, back
to your integrity.

Now, you agree, as Commissioner, that you can’t both be the
manager of the Agency, the investigator of the Agency, judge, jury,
and prosecutor of matters that are being undertaken under and by
the Agency. Right?

There’s inherent conflict and bias in those positions. You, by
basic concepts of an ethics with integrity, can’t fill all of those. Cor-
rect?

Mr. KOSKINEN. I’'m not sure I understand that question.

I'm in charge of the Agency, I'm responsible for its activities, and
I'm accountable for its activities.

Mr. TURNER. So you believe that you can testify under oath today
that no crime has been committed by Lois Lerner at the IRS?

Chairman IsSA. I can testify I have seen no evidence of a crime.

Mr. TURNER. I understand that.

And that is the question that has been bantered back and forth
here. I can tell you I have no evidence that Lois Lerner has com-
mitted a crime.

But I don’t have it within—I don’t have the Agency and I cer-
tainly don’t have the ability to go to the FBI and others and have
them take things from you that can give that.

Mr. KOSKINEN. All right.

Mr. TURNER. Just because you haven’t seen all the evidence
doesn’t mean that you have the ability to just blanketly say no
crime was committed.

Mr. KOsSKINEN. I didn’t say no crime. I said I've seen no evidence.
I would note again

Mr. TURNER. And that’s the distinction.

Mr. KOSKINEN.—that the Inspector General
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Mr. TURNER. Because you can’t testify here under oath that no
crime was committed.

Mr. KOsSkKINEN. The Inspector General has started an investiga-
tion——

Mr. TURNER. I'm asking you. Do you have any ability to say no
crime has been committed?

Mr. KOSKINEN. I have the ability to say I have seen no evidence
of any crime.

Mr. TURNER. Of course. But you cannot say what I've asked you,
that no crime has been committed.

So let’s go to Lois Lerner. She came before this committee and,
under—while she was placed under oath, she evoked the Fifth be-
cause she indicated that she wanted to assert those rights, albeit
that she did that incorrectly, because she had fear of prosecution.
Let’s say that again. Prosecution. Fear of criminal prosecution.

Now, you can’t testify today that Lois Lerner has no need for a
fear of criminal prosecution because you can’t testify that Lois
Lerner didn’t commit a crime.

Now, here’s what I'm concerned about, since you are a man who
is placed before us with integrity.

If in the process of these emails being destroyed there were those
in your Agency that knew that it was a possibility that a crime was
committed, then they committed a crime because destruction of evi-
dence of a crime is, in fact, a crime.

And you can’t testify today that no one—that there was no crime
committed in the destruction of her emails. Right? You can only
say you have no evidence of a crime having been committed in the
destruction of these emails. Right.

Mr. KoOSkKINEN. I have no evidence whether she beat her dog,
whether she beat children. I have no evidence of a whole series of
things.

Mr. TURNER. Right.

That’s why it’s so important, getting to what Jim Jordan has said
abé)ut a special prosecutor, and that’s what my question is to you
today.

If you are truly a man of integrity and you know the difference
between you—you—there’s no—that you have—you don’t have any
evidence that a crime has been committed versus you know no
crime has been committed, you have to understand that the whole
integrity of your Agency is at risk.

You possibly have people at the IRS who are committing crimes
and they’re not being held accountable. The only way you can know
that is to—by pick up the phone, call the FBI and ask them to
come in and do an investigation on the disappearance of these
emails.

So my question to you is: Will you call the FBI and ask them to
come in and investigate these missing emails that their destruction
could possibly have been a crime?

Mr. KOSKINEN. At this time, the Inspector General, an inde-
pendent agency not controlled by us, started an investigation——

Mr. TURNER. They’re not a criminal investigating agency.

Mr. KOSKINEN. They are actually capable of doing criminal inves-
tigations as well as civil. They make recommendations

Mr. TURNER. Will you call the FBI?
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Because the integrity of your Agency is absolutely at stake. It
is—we have Lois Lerner having invoked the Fifth in front of this
committee, indicating that she’s fearful of criminal prosecution,
which should be enough for you, a man of integrity, to pause and
think, “Maybe crimes were committed within my Agency and, now
that these emails are missing, maybe someone not of integrity com-
mitted a crime in destroying them.”

You should call the FBI. You should call for a special prosecutor.

Mr. KOSKINEN. I cannot enter into Lois Lerner’s mind—I've
never met her—as to what she——

Mr. TURNER. I asked you to pick up the phone and call the FBI,
not enter Lois Lerner’s mind.

Mr. KOSKINEN. I am not going to call the FBI. The Inspector
General has started—when the Inspector General has completed
its——

Mr. TURNER. Then, that is an issue of your personal integrity, be-
cause the integrity of this Agency and the concern that Americans
have of it is at stake.

Mr. KOSKINEN. I reject the suggestion that my integrity depends
upon my calling the FBI. The Inspector General will issue a report.
We will all get the benefit of that report, and then we can deter-
mine what the appropriate action is.

Mr. TURNER. I have always believed that what happened in your
Agency with Lois Lerner is a crime. I believe that there were oth-
ers involved.

I believe the emails that are missing are the ones that would
probably give us an ability to establish that. And I believe that
somebody undertook a criminal act in its destruction.

And I believe that, since you can’t tell me I'm wrong and it’s
enough of a doubt in your mind, as the Commissioner of that Agen-
cy, you should call the FBI.

Mr. KOSKINEN. That’s an interesting set of-

Chairman ISsA. Gentleman’s time has expired.

Mr. KOSKINEN. —with no facts behind them.

Chairman IssA. Thank the gentleman.

We now go to the gentleman from Massachusetts, Mr. Tierney.

Mr. TIERNEY. Thank you.

Mr. Koskinen, good evening. And thank you for being here night.

I don’t think I've seen a display of this kind of disrespect in all
the time I've been here in Congress, and it’s unfortunate that any-
body would have to be subjected to it.

This is an incredible thing, a public servant being——

Chairman IssA. Would the gentleman yield?

Mr. TIERNEY. No. I will not yield.

Chairman IssA. Okay. The gentleman will suspend.

Is the gentleman——

Mr. TIERNEY. No. I won’t suspend either. I'm in the middle of my
time

Chairman IssA. Is the gentleman asking——

Mr. TIERNEY. —and I will continue to ask questions——

Chairman IssA. The gentleman will suspend

Mr. TIERNEY. I won’t suspend.

Chairman IssA. Please stop the clock.

The time is suspended.
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I would caution all Members not to characterize the intent or the
character of your fellow Members here on the dais.

Mr. KOSKINEN. But it’s fair game to question the integrity of the
witness?

Chairman Issa. With all due respect, the rules of the House do—
excuse me—the rules of the House speak to questioning the integ-
rity of Members.

I would caution all of us that, while the chair has questioned the
testimony earlier as to whether it was the truth or the whole truth,
that, in fact, to question the motives of the witness should be done
only on evidence.

But to question the motives of your fellow Member is, in fact,
within the rules of the House, an action for which the floor can
take down words.

Mr. HORSFORD. Mr. Chairman?

Chairman IssA. Yes, of course.

Mr. HORSFORD. Thank you.

You talk about the rules of the committee and the rules.

Chairman IssA. The gentleman will state his parliamentary in-
quiry, please.

Mr. HORrSFORD. Has the chairman violated the rules of the com-
mittee and the rules of the House?

Chairman IssA. Please state your point of parliamentary inquiry.

Mr. HORSFORD. When the chairman cut off—

Chairman IssA. If the gentleman will state a point of parliamen-
tary inquiry.

Mr. HORSFORD. Has the chairman violated his own rules in
the——

Chairman IssA. That’s a question.

Do you——

Mr. HORSFORD. —in the process of conducting——

Chairman ISsA. Do you have a question of parliamentary inquiry
to ask?

Mr. CUMMINGS. May he ask the question, Mr. Chairman?

Chairman IssA. You'll state it as a point of order.

Mr. CUMMINGS. Just let him ask the question, please.

Chairman Issa. I will not.

State a point of inquiry. If not, we will go on.

The gentleman may continue. Mr. Tierney.

Mr. TIERNEY. I think the understanding is the rules of the House
say that Members should conduct themselves in a way that reflects
credibility upon the House. I think people watching this hearing
today can decide whether or not that’s been followed on that.

Look, I think what you’re trying to tell people at one point is that
it’s the Inspector General’s responsibility to review this matter and
file a report and, in that report, make recommendations as to what
action might be done or, upon reviewing that report, you or others
might make recommendations of what might be done, such as refer
to a—another body like the FBI or somebody else. Is that correct?

Mr. KOsSkINEN. That’s correct.

Mr. TIERNEY. So we’re not even to that point yet.

Mr. KoskINEN. That’s correct.
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Mr. TIERNEY. I guess, you know, as opposed to shoot and then
aim, we might be trying to first gather some information and then
decide where we go from there. Is that correct?

Mr. KOSKINEN. Correct.

Mr. TIERNEY. Have you testified tonight to anything that was not
discussed at last Friday’s hearing?

Mr. KOSKINEN. I'm sorry. What?

Mr. TIERNEY. Have you discussed tonight with this committee
anything—any matter pertinent to this subject that was not dis-
cussed last Friday?

Mr. KOSKINEN. Thus far, no.

Mr. TIERNEY. So just to get it right, you—you were scheduled to
testify originally in front of Chairman Camp’s committee tomorrow,
on the 24th. Is that correct?

Mr. KoskINEN. That’s correct.

Mr. TIERNEY. Had they been in touch with you or your staff be-
fore scheduling that date?

Mr. KOSKINEN. Yes. They actually had asked whether I would be
available in the morning on Tuesday, and I was not. Then we
agreed that I would testify in the afternoon.

Mr. TIERNEY. So you agreed to testify voluntarily?

Mr. KOSKINEN. I've always agreed to testify voluntarily over the
course of the last 20 years.

Mr. TIERNEY. So after you discussed and agreed to testify before
Chairman Camp, you received a unilateral subpoena from Chair-
man Issa. Is that correct?

Mr. KOskINEN. That’s correct.

Mr. TIERNEY. And that subpoena asked you to come here—in
fact, it compelled to you come here tonight?

Mr. KOSKINEN. Correct.

Mr. TIERNEY. Did Mr. Issa ever call you and ask you to come vol-
untarily?

Mr. KOSKINEN. No.

Mr. TiERNEY. Did any of his staff ever call you and ask you to
come voluntarily?

Mr. KOSKINEN. No.

Mr. TiERNEY. Did he ever explain to you why it was so urgent
that you come here at 7:00 on Monday night when you were al-
ready scheduled to appear voluntarily before a different committee
of jurisdiction on Tuesday, the 24th, the following day?

Mr. KOSKINEN. No.

Mr. TiERNEY. Now, I won’t ask you to speculate, but I think some
might speculate either people don’t think that Mr. Camp could do
the job, which I would sort of think is suspect—he’s been known
to be a pretty good Member—or that there’s some sort of competi-
tion going on here. I don’t know. Some might speculate that.

But when Chairman Camp heard that Chairman Issa had sub-
poenaed you for tonight, you were all of a sudden notified that
there was going to be a hearing in Chairman Camp’s committee on
Friday of last week. Is that correct?

Mr. KoskINEN. That’s correct.

Mr. TIERNEY. How were you notified of that?

Mr. KOSKINEN. Staff asked if I was avail—would be available on
Friday. They had to get the approval—or agreement of the minor-
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ity, since I understand there’s a 7-day rule. I told them that I could
make myself available on Friday.

Mr. TIERNEY. Now, how long did you testify on Friday?

Mr. KOsSKINEN. Total length of the hearing was 4 1/2 hours with
a recess for about 45 minutes in the middle.

Mr. TIERNEY. I would think that, having testified all that time
on the subject matter, that tonight’s hearing might be somewhat
redundant on that. And, so far, it has been. Is that correct?

Mr. KOSKINEN. It has similarities to Friday.

Mr. TIERNEY. And I am looking on this. I think the only thing
that might be different in the sequence of what’s going on is now
I understand that Chairman Issa has invited Ms. Jennifer O’Con-
nor to testify tomorrow.

Do you know Ms. O’Connor?

Mr. KOSKINEN. I do not.

Mr. TIERNEY. Do you know whether or not she worked at the IRS
from May to November of 2013?

Mr. KOSKINEN. I do understand she did.

1\}/{1"‘.? TIERNEY. Now, she left in November of last year. Is that
right?

Mr. KOSKINEN. That’s my understanding.

Mr. TIERNEY. And that would have been well before there was
any discovery of Ms. Lerner’s emails gone missing. Is that correct?

Mr. KoskINEN. That’s correct.

Mr. TIERNEY. Do you know where Ms. O’Connor works now?

Mr. KOSKINEN. My understanding is she works at the White
House.

Mr. TIERNEY. So I think some would speculate that maybe people
on this committee think that now trumped Mr. Camp on his com-
mittee and maybe that gets some cameras in the action here, but
nobody would want to speculate like that.

Again, I will just end my questioning here by saying that I think
it’s unfortunate that you have to be subjected to this after having
gone through it last Friday, and I hope that Members will reflect
the credibility of the House from here on in, at least, if hasn’t been
done so far.

Thank you.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from Tennessee, Mr. Duncan.

Mr. DuNcAN. Well, thank you very much.

And, first, Mr. Chairman, let me thank you for pursuing this in-
vestigation the way you have because, in a free country, no indi-
vidual—no group of individuals should be targeted for their polit-
ical beliefs. And, certainly, I think almost everyone who has looked
closely at this feels that that happened in this situation.

Although, on March 26th, when Mr. Koskinen was here before
us, he said there had been no targeting, just inappropriate criteria,
the Washington Post said Mr. Koskinen fell “back on
bureaucratese.” And the Washington Post, of course, is probably
the main defender of the Federal bureaucracy.

And their Fact Checker said that Mr. Koskinen should be given
three Pinocchios for that testimony. And they—in their classifica-
tion, three Pinocchios is one Pinocchio under what they call whop-
pers.
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So I don’t know if what the—what his opinion is on that. But I
will say this: All over the country people are saying that there’s
one—there’s a double standard being applied here. They're saying
thesre’s one standard for everybody else and one standard for the
IRS.

And I can tell you that—you know, I've been following politics
and government ever since I was in high school, and I can tell you
that I believe there’s more anger and resentment and disgust to-
ward the Federal Government today than anytime in my lifetime
because everybody seems to feel today that we’ve ended up with a
government of, by, and for the bureaucrats instead of one that’s of,
by, and for the people.

Mr. Koskinen was given a chance on Friday to apologize on be-
half of the IRS, and he didn’t do so. But I can tell you that I think
the people of this country deserve at least an apology that a dif-
ferent standard has been applied by the IRS than would be applied
to individuals who were having problems on their taxes.

And this—it seems that every time the Federal Government
screws up, which is often, they always fall back on one or both of
two excuses. They always say they’re either underfunded or their
teﬁhnology is out of date. And, of course, that’s what we’ve heard
today.

But I can tell you the people of this country are sick and tired
of the arrogance within the Federal Government. And this hearing
and others that will follow about this I think will help assure that
this does not happen again.

And so I commend you for it, Mr. Chairman.

And I yield back the balance of my time.

Chairman IssA. Would the gentleman yield?

Mr. DUNcAN. Yes, sir.

Chairman IssA. I thank the gentleman.

I'd like to go through the question one more time, Commissioner.

When—you testified that, in fact, you knew there was this prob-
lem when you were here last time, but you didn’t know that, in
fact, emails were lost. Is that correct?

Mr. KOskINEN. That’s correct.

Chairman IssA. But you knew there was a problem. You knew
that there was this sequence problem or numbering problem. Is
that correct?

Mr. KOSKINEN. Correct.

Chairman IssA. Did you take any steps to find out what that se-
quence or numbering problem is? I mean, people tell you there’s a
problem. Almost always, at least in my experience as a CEO, you
say, “Well, tell me about the problem. What does the problem
mean?” Did you do that?

Mr. KOsSkINEN. No. I asked to be kept updated. There were 200
people working on this issue, and they said they would let me
know. And they did let me know.

Chairman IssA. So there’s 200 people working on the problem of
delivering emails?

Mr. KOSKINEN. Correct.

Chairman IssA. And it took this long to find out that there were
missing ones from Lois Lerner?

Mr. KOSKINEN. It took until
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Chairman IssA. It’s almost a year.

Mr. KOSKINEN. Well, that’s right. From the time there was—any-
body thought there was a problem, it took about 2 months.

Chairman IssA. Okay. So

Mr. KOSKINEN. Nobody knew there was a problem last year.

Chairman IssA. But you knew there was this inconsistency when
you came before us.

Mr. KOSKINEN. Yes. I knew it’d been identified—that a problem
had been identified and was under investigation.

Chairman IssA. Why is it you did not answer when asked a
dozen times, really, on both sides of the aisle, “Will you deliver?”
“We can find Lois Lerner’s emails”?

Mr. KOSKINEN. Right. That was my assumption at the time.

Chairman ISSA. But you knew there was some problem with
some part of her emails; you’d been briefed on that?

Mr. KOSKINEN. But we had no idea—at that time, nobody under-
stood what the ramifications were, were there emails that—was it
part of the production process.

They ran the whole production process again. They searched all
the files again to make sure that the production process itself
hadn’t caused emails to be lost.

So at the time I testified, no one had any idea whether there
were any emails missing or not.

Chairman IssA. Right.

But were you aware when you testified the last time that there’d
been a crash in Lois Lerner’s disc drive some years before?

Mr. KOSKINEN. When I testified here?

Chairman IssA. Yes.

Mr. KOSKINEN. No.

Chairman IssA. Were the people reporting to you aware of that?

Mr. KOSKINEN. The IT people apparently were. I'm advised that
they knew that—discovered there was an issue with her computer
in late February.

Chairman IssA. Thank you.

We now go to the gentleman from Massachusetts, Mr. Lynch—
Mr. Stephen Lynch.

Mr. LyncH. Thank you, Mr. Chairman.

I do want to raise the issue that, while the IRS is not held in
very high repute these days, neither—neither is the United States
Congress. And I want to thank you for your willingness to testify.

I would like to refocus on the evidence here. You know, I'm a lit-
tle bit surprised at the chronology that Mr. Tierney has laid out
here where you originally were invited by Mr. Camp and the Ways
and Means Committee to testify and then it seems like, when Mr.
Issa found out about that, you were subpoenaed—unilaterally sub-
poenaed here to testify before you were going to testify tomorrow
at that other hearing, and then Mr. Camp jumps in front of him.

And now I have billboards and I had a video clipped up there
earlier. Great showmanship. And I'm just worried I'll come in here
tomorrow, there’ll be a 16-piece orchestra to sort of cap out the
show.

That’s not the way this is supposed to happen. That’s not the
way this is supposed to go down. I think there are some serious
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issues here that we have to get to. But all of this fanfare, all of
this showmanship, is clouding it over.

I think we're doing a disservice to the people that we represent,
and I think we are failing greatly in meeting the high expectations
of the American people. I think that’s probably an understatement.

I would like to focus on the evidence. And going back to the heart
of this issue, we did have a situation where there was evidence and
an admission on the part of the IRS that they were using search
terms such as “Tea Party,” “patriots,” “9/12 Project,” in terms of be
on the lookout for—for groups that were applying with those char-
acteristics.

They also were looking for any issues in an application that in-
cluded government spending or government debt or taxes. They
were also looking for statements in the case file criticizing how the
country was run.

That’s evidence. When the IRS goes after citizens of the United
States because of this criteria, that is evidence of their state of
mind. That is relevant evidence.

Now, that’s not all they looked for. They also looked for any
search terms regarding progressives or these emerge groups, which
were also very progressive groups, 501(c) applications. They also
went after any successor organizations to ACORN because they
were highly progressive.

So there was—there was a widespread—it’s not just going after
conservative groups, but it’s—it’s going after American citizens who
have various political views. And that is evidence. That’s hard evi-
dence.

Would you agree?

Mr. KOSKINEN. They’re evidence. Exactly.

Mr. LYNCH. Right. Okay.

So when these emails go missing for 27 months on Lois Lerner’s
account, you realize how that—that just feeds into the suspicion
that there’s something going on here?

Mr. KOSKINEN. I understand that. That’s why I think it’s impor-
tant to understand we were able to find 24,000 emails in that pe-
riod.

Mr. LyNcH. I know what you found. I appreciate that. And I
think you went at it legitimately and honestly.

Let me ask you: When the—when Mr. Russell, the IG for the
IRS—when he looked at it, he was looking at the search term issue
for us.

Did he look at the other issue of the missing emails? Did he do
any of that or was that known to him?

Mr. KOSKINEN. It was not known to anyone at that time.

Mr. LYNCH. So we didn’t look at that.

Mr. KOSKINEN. Pardon?

Mr. LyncH. We didn’t look at that.

Mr. KOSKINEN. The IG, to my understanding, did not look at
that. He has started an investigation of that now.

Mr. LyncH. Okay. Well, I think that’s—that’s something we
might want to revisit, then.

Do you think that it would be worthwhile to have the Inspector
General go back and look at the way these emails went missing?
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And I also know that there are some allegations—unfounded al-
legations about six other employees about their emails going miss-
ing.

Mr. KOsSKINEN. He should look at it and he is looking at it. I ex-
pect that, when they complete that investigation, they’ll provide a
report to the public, us, and this committee and other investigators.

Mr. LyNcH. Okay. My time has expired.

I yield back.

Chairman IssA. Thank you.

The gentleman just said it was unfounded. Are there other drives
that led to other emails not being available, to your knowledge?

Mr. KOSKINEN. At this point there aren’t. We noted last week—
I had asked—Dbecause I said in my testimony in May, as we were
finally getting our arms around Lois Lerner—I said could we look
at the other 82 custodians and determine whether there are other
hard drives that would affect this.

As I noted, we now have found several custodians. It is not clear
what emails, if any, were lost. Again, that was part of what we had
hoped to complete in our full review of all of this, at which point
we would have provided you with that information.

Chairman IssA. Okay.

Mr. KOSKINEN. As we find it

Chairman IssA. So we don’t know today about others. There may
be others because there were other crashes.

Mr. KOSKINEN. There may be others. Yes. We have provided in-
formation on what we know. We just learned about that last Mon-
day.

Mr. LYNCH. Just a follow-up on that?

Chairman IssA. Of course.

Mr. LYyNCH. I'm trying to remember her name. Nikole Flax.
There was a story last week that her emails were missing.

Have we made any progress on trying to figure out her email——

Chairman IssA. I think that was cleared up, that it was just one
of her two computers.

Mr. LYNCH. Are her emails missing?

Mr. KOSKINEN. There’s no evidence now any email is missing.

Mr. LyNcH. Okay. Thank you.

Chairman IssA. Thank you.

I now ask unanimous consent that the 141-page staff report from
13p1"i(11 7, 2014, be placed in the record. Without objection, so or-

ered.

The title of it is “Debunking the Myth that the IRS Targeted Pro-
gressives.”

Chairman Issa. We now recognize the gentleman from North
Carolina, Mr. McHenry.

Mr. McHENRY. Mr. Koskinen, there’s a lot of discussion, and
you've been through multiple hearings related to this Lois Lerner
targeting of conservative groups.

Do you understand what the fuss and fury is about this week?
Do you understand the reason why many folks are really upset
about this?

Mr. KOSKINEN. I understand, having been around Washington in
a long time.

Mr. McCHENRY. Yeah. I mean, you've had a long career.
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Mr. KOSKINEN. And one of the reasons we've taken it seriously
is that, if there has been a hard drive crash and emails disappear,
that’s a matter that should be reviewed.

As I say, we've provided all the information we have about the
emails and, in fact, it appears that Ms. Lerner was working very
hard to retrieve the emails, not to lose them.

Mr. McHENRY. But you had the ability to share with Congress
in realtime and share with the American people in realtime what
you were finding.

Why didn’t you do that?

Mr. KOSKINEN. Because my judgment was that what we should
do is produce all of the information when we had it and not dribble
it out. We actually provided

Mr. MCHENRY. Even if that meant along the way people are
questioning how you answered Congressional inquiries?

Mr. KoSKINEN. We answered a Congressional inquiry completely
and totally——

Mr. McHENRY. No. I understand that.

But, for me, this is really not about you. It’s not about anybody
up here on the dais. It’s not about a hearing. It’s about the Amer-
ican people.

Your Agency sends fear up the spines of every American when
you contact them. And if there’s one receipt missing, a small busi-
ness person goes—searches far and wide for that one last receipt.

And, yet, we have evidence that—and you’ve testified that, you
know, Lois Lerner’s hard drive crashed and that, you know, erased
emails from January 2009 to April 2011, just the time period that
Congress was most concerned about with the targeting of conserv-
ative and Tea Party groups.

So, look, I mean, I understand. And you can answer very reason-
ably. But when you see that type of thing happen, it almost defies
anyone’s sense of capacity that that could happen.

Mr. KOSKINEN. Congress is very interested in what happened
from April of 2011 until May of 2013. And we have produced all
of those—or are in the process of producing all of those emails.

So we have significant amounts of emails

Mr. McHENRY. I understand.

Mr. KOSKINEN. —not lost that we determined from Lois Lerner
email—43,000 unlost Lois Lerner emails. Plus, we’ve been able to
find another 24,000.

But the point, I think, is important, as I have said. The question
is: In the period in which we found the 24,000, what are the emails
that she sent outside the Agency that would not be reflected in
anybody’s accounts and——

Mr. McHENRY. Right. And how are they going to magically come
forward.

The other thing

Mr. KOSKINEN. They are going to come forward because the
White House and Treasury have provided this committee and other
committees a response to those emails

Mr. McHENRY. So that means she didn’t email outside the White
House or Treasury.

Mr. KOSKINEN. Pardon?
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Mr. McHENRY. That means she didn’t email outside of the White
House or Treasury.

Okay. But the point about this——

Mr. KOSKINEN. I'm sorry. But that’s what I thought was a big
issue, was whether, in fact, this was all part of her

Mr. McHENRY. It is. But it’s not the question I'm asking you, sir.

Mr. KOSKINEN. I'm sorry. Go ahead.

Mr. McHENRY. And I've been very respectful of your time and
giving you an opportunity to answer.

Mr. KOSKINEN. I appreciate that.

Mr. McHENRY. So the reason why I'm asking this question is I
just want you to be able to convey to the American people that run-
ning the IRS, a very frightening Agency—right?—a very fright-
ening Agency for my constituents at home, that you get it, that you
understand why the American people look at this and say, “This
is so far beyond my ability to reason. An Agency that has a more
than billion-dollar—nearly $2-billion IT budget lets a hard drive
crash.”

It just seems absolutely ridiculous and beyond comprehension
that this would happen in such a convenient context and, yet, we
have Lois Lerner, who’s been a major focus of this inquiry—and
she’s the one who’s searching desperately to make sure that we re-
cover her hard drive that may incriminate her. We won’t know,
though, because this has been recycled.

So I'll yield the balance of my time to Mr. Jordan.

Mr. JORDAN. I thank the gentleman.

I just have one question in the few seconds we have.

What date did you learn that you could not get all of her email?

Mr. KOSKINEN. I learned that in April. I don’t recall when.

Mr. JORDAN. You don’t know the day?

Mr. KOSKINEN. I do not know the day.

Mr. JORDAN. Early April?

Mr. KOsSkKINEN. I have no recollection.

Mr. JORDAN. Mid-April?

Mr. KOSKINEN. April.

Mr. JORDAN. Your—well, Mr. Chairman, I'll yield back the time.
Wait for my 5 minutes. Thank you.

Chairman IssA. Would the gentleman yield?

Mr. JORDAN. Be happy to.

Chairman IssA. You only know within a month? Could you pro-
vide the committee with some evidence from the calendar that
would indicate what day you were briefed?

Mr. KOSKINEN. I'd be delighted to. There’s going to be nothing on
my calendar that shows that, but you can look at the entire month
of my calendar——

Chairman IssA. Well, but who briefed you?

Mr. KOSKINEN. Pardon?

Chairman IsSA. Who told you that email had been lost?

Mr. KOSKINEN. I don’t recall who. I've addressed all of the people
doing the work. I've talked to people as it goes along. There’s not
a

Chairman IssA. Okay. So your testimony today is you don’t re-
member the name of the person that told you sometime in
April
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Mr. KoskKINEN. All I know is that by—sometime in April I was
aware, A, that there had been emails lost, B, that we were reconsti-
tuting emails to the extent we could from other custodians. And by
mid-May, we were able to determine——

Chairman IssA. But you don’t remember the name of the people
who told you that?

Mr. KOSKINEN. I do not remember when I was told or by whom.
I just know it was that time frame.

Chairman IssA. Okay. “I don’t remember” is an answer.

We now go to the gentleman from Virginia, Mr. Connolly.

Mr. CoNNOLLY. Thank you, Mr. Chairman.

I’'d ask unanimous consent that an article dated July 4, 2013, by
Jonathan Weisman of the New York Times, taking direct issue
with your staff report that you entered it into the record with
unanimous consent, be entered into the record at this time.

Chairman IssA. Would the gentleman state the date of that arti-
cle, please.

Mr. CoNNOLLY. Yes. July 4, 2013.

Chairman IssA. So somebody disputes my April 7, 2014, with a
July 2013 article?

Mr. CoNNOLLY. Mr. Chairman, he kind of lays out a pretty good
case. But I think it should be in the record just like your staff re-
port.

Chairman ISsA. I certainly think that it’s fine for somebody to de-
termine almost a year ahead of a report that the report is invalid.

Without objection, so ordered.

Mr. ConNoLLY. I thank the chair for his courtesy.

Mr. Koskinen, from your testimony, the IRS does not permit all
of its 90,000 employees to store all of their email in their active
inboxes. Is that correct?

Mr. KOSKINEN. That’s correct.

Mr. ConNOLLY. Why is that?

Mr. KOSKINEN. Because we do not have the server capacity to ab-
sorb all of those emails.

Mr. ConNoLLY. Why don’t you have the server capacity to absorb
all those emails?

Mr. KOSKINEN. Because of the expense.

Mr. CoNNOLLY. What would be the cost of expanding that capac-
ity?

Mr. KOSKINEN. The estimate made when the IRS considered ex-
panding or—its system was it would cost somewhere between 10-
and $30 million. That was an estimate 2 years ago.

Mr. CoNNOLLY. Okay. IRS employees instead move their emails
when they want to store into archive files on their hard drives. Is
that correct?

Mr. KOSKINEN. That’s correct.

Mr. CoNNOLLY. Would one alternative be the cloud?

Mr. KOSKINEN. There’s no way of the emails on the IRS go into
the cloud at this time.

Mr. ConNOLLY. Why?

Mr. KOSKINEN. Because we're very sensitive to security of tax-
payer information. And so, thus far, the IRS has not moved any in-
formation to the cloud, although my understanding is that the IDT
department continues to look at that issue.
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Mr. CoNNOLLY. Hard drives crash especially in older computers.
Industry experts say that businesses should replace their employ-
ees’ computers every 3 to 4 years. Is that correct?

Mr. KOSKINEN. That’s the general industry standard.

Mr. CONNOLLY. And how often does the IRS meet that standard?

Mr. KOSKINEN. We refresh them over time. Sometimes it takes
as long as 5 to 7 years.

Mr. CONNOLLY. So could part of the problem be we’re dealing
with an aging set of PCs in IRS because we haven’t invested in
new equipment?

Mr. KOSKINEN. There’s no doubt about that. As I noted on Fri-
day, we have thousands of employees still running Windows XP.
We're trying to move on to Windows 7. Windows XP is no longer
supported by Microsoft.

Mr. ConnoLLY. Well, surely this concern we have up here with
hard drives crashing and emails not being properly archived or
stored and all kinds of other problems and given precisely the sen-
sitivity of the data that the IRS possesses—surely the Congress has
provided an investment portfolio, a set of resources for you to
quickly update your computer technology—your information tech-
nology in the IRS. Is that correct?

Mr. KOSKINEN. We are provided significant amounts of money,
but significantly less than we need.

Mr. ConNoOLLY. Has your budget gone up or down in the last
4—

Mr. KOSKINEN. Budget has gone down regularly every 4 years.

Mr. ConNOLLY. How much has your budget declined?

Mr. KOSKINEN. Budget has declined over the last 4 years $850
million. The number of taxpayers has gone up by 7 million. And
we’ve been asked to implement the Foreign Account Tax Compli-
ance Act and the Affordable Care Act.

Mr. CONNOLLY. Your budget’s gone down $800 million in real dol-
lars?

Mr. KOSKINEN. Yes.

Mr. ConnNoLLY. Nominal dollars, not including index for infla-
tion?

Mr. KOSKINEN. That’s right. That’s the actual dollar number.

Mr. ConNoOLLY. Huh. That’s amazing, given our concern, that we
wouldn’t be providing you with resources to try to turn this around
and make sure this kind of thing doesn’t happen again.

Mr. KOSKINEN. The House mark for this year’s upcoming fiscal
year 2015 cuts us by another $350 million.

Mr. CONNOLLY. $350 million in one fiscal year?

Mr. KOSKINEN. Yes.

Mr. ConNoOLLY. Well, surely that will change in light of our deep
3nd profound concern for what happened to Lois Lerner’s hard

rive.

Mr. KOSKINEN. We have high hopes.

Mr. CoNNOLLY. Well, surely you've been called to these midnight
sessions to try to see what help you need, right, you’ve been asked?

Have you been subpoenaed or voluntarily requested before any
committee of the House of Representatives to testify as to what
your needs are and why the $350-million cut on top of an $800-mil-
lion cut in the last 4 years might do to your Agency?
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Mr. KOSKINEN. I've testified before the House Appropriations
Subcommittee, and we have provided updated information to the
House and Senate appropriators about the negative impact of a
$350-million cut.

Mr. CONNOLLY. And there are

Chairman ISsSA. Gentleman’s time has expired.

Mr. CONNOLLY. And their heart bled for you, undoubtedly. Thank
you, Mr. Koskinen.

Chairman IssA. I thank the gentleman.

Mr. MicA. Mr. Chairman?

Chairman IssA. For what purpose does the gentleman seek rec-
ognition?

Mr. MicA. A quick unanimous consent request.

I'd like entered in the record without objection, if I may, the Rea-
son magazine article from the weekend of June 21st that IRS had
a contract with email backup service from vendor Sonasoft starting
in 2005.

And then I'd like to also put in the record the motto of Sonasoft
from an email they have, which said: If the IRS uses Sonasoft prod-
ucts to back up their services, why wouldn’t you choose them to
protect their services?

And then they had this service—way to have a second—a third
article. The Daily Caller on June 21st, this weekend, said Sona—
it’s an article that cites Sonasoft 6 years’ relationship with IRS
came to an abrupt close at the end of fiscal year 2011 as Congres-
sional investigators began looking into IRS conservative targeting
scandal.

Chgirman Issa. Without objection, it will all be placed in the
record.

With that, we go to the gentleman from Ohio, Mr. Jordan.

Mr. JORDAN. I thank the chairman.

Mr. Koskinen, I want to go to your testimony. IRS in February
of 2014 identified documents indicating Ms. Lerner had experi-
enced a computer failure in 2011.

In mid-March 2014—again, your testimony—the IRS focused on
Lerner email for production. During this review, i.e., during the
mid-March review, the data stored on her computer hard drive was
determined at the time to be unrecoverable.

So mid-March you knew the data was unrecoverable. Late March
you came in front of this committee and did not tell us that—you
didn’t tell us her computer failed. You didn’t tell us, “We can’t re-
cover emails.” You said, “We’re going to give them all to you.” Fine.

Your testimony is, you know, “I was still checking. I wasn’t quite
sure we’d lost them all. Even though the IT professionals said we
lost them all, I wasn’t quite sure.” Last round, I just asked you
when did you learn and you said sometime in April.

Mr. KOSKINEN. Correct.

Mr. JORDAN. I want to focus on when you did officially learn, ac-
cording to definition.

The chairman asked you who told you this information. You can’t
remember?

Mr. KOSKINEN. No. I do not remember.

Mr. JORDAN. Did someone tell you in person? Did they send you
an email? How did you get the information?
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Mr. KOSKINEN. I don’t recall. I do not get emails on these sub-
jects. So 'm sure—I'm sure it was someone in person.

Mr. JORDAN. Someone in—this has been a major news story for
the last 13 months and you don’t remember who came up to you
and said, “Hey, boss, we lost Lois Lerner’s emails?” You don’t even
remember anything about that situation?

Mr. KOSKINEN. I remember being told in April.

Mr. JORDAN. You don’t remember who told you?

Mr. KOSKINEN. I do not recall who told me. No.

Mr. JORDAN. Something that’s been a front-page story, you would
think that would be significant enough to remember how it hap-
pened, when they told you, what the actual date was.

Mr. KOSKINEN. Got to remember——

Mr. JORDAN. You might even remember where you were stand-
ing.

Mr. KOSKINEN. Remember, I'm running an Agency with 90,000
people. We are dealing with all——

Mr. JORDAN. This has been the biggest issue in front of your
Agency for the last year.

Mr. KOSKINEN. We're in the middle of filing season as all this is
going on.

Mr. JORDAN. Okay. So here we go. Here we go.

So you find out sometime in April. You don’t know who told you.

What did you do then?

Mr. KOSKINEN. I was advised—I didn’t do anything. I was ad-
vised that they were reconstituting as many emails as they could
from other

Mr. JORDAN. No. No. No.

Who did you tell? Did you tell the White House?

Mr. KOSKINEN. I never told the White House.

Mr. JORDAN. Politico reports you told the White House in April.

You didn’t tell anyone at the White House?

Mr. KOSKINEN. I don’t think that’s what Politico reported

Mr. JOrRDAN. Did you tell anyone at Treasury? Did you tell any
of your bosses? Did you tell the Treasury Secretary?

Mr. KOSKINEN. I did not tell anybody at Treasury either.

Mr. JORDAN. Did you talk to anyone about this?

Mr. KOSKINEN. No.

Mr. JorDAN. Talk to anyone outside the Agency about when
you

Mr. KOSKINEN. Not outside the Agency. I talked in the Agency
about it. I get the——

Mr. JORDAN. When did you tell Congress?

Mr. KOSKINEN. Pardon?

Mr. JORDAN. When did you tell Congress?

Mr. KOSKINEN. We produced the public report 10 days ago.

Mr. JORDAN. So you knew in April and you waited 2 months to
tell this body——

Mr. KOSKINEN. Correct.

Mr. JORDAN. —the body that’s been looking into this?

Why did you wait so long?

Mr. KOSKINEN. Because we actually were going to wait until we
produced all of Lois Lerner’s emails

Mr. JORDAN. No. No. No. No.
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Mr. KOSKINEN. —had reviewed all the——

Mr. JORDAN. No. No. No.

Mr. KOSKINEN. I'm telling you.

Mr. JORDAN. Hey. Hey. Hey. You can’t give us all her emails.
You done lost some. So don’t give me that statement.

Mr. KOSKINEN. Can I give you an answer?

Mr. JORDAN. I want to know why you didn’t tell us you had lost
some of her emails. Because that’s what we care about.

Mr. KOSKINEN. Can I give you the answer?

Mr. JORDAN. Sure.

Mr. KOSKINEN. All right. Our program was to complete the pro-
duction of all Lois Lerner emails, complete the review of all
custodians, and provide——

Mr. JORDAN. But it’s kind of important, Mr. Commissioner, to tell
us when you lost emails for the person that we’re focused on, don’t
you think?

Let me ask you this. Let me ask you a more important question.

Did you tell the Justice Department?

Mr. KOSKINEN. No.

Mr. JORDAN. Why not? There’s a criminal investigation going on.
Don’t you think that’s a pertinent fact that they’d like to know?

Mr. KOSKINEN. We have no evidence that there’s any criminal
violation involved.

Mr. JORDAN. I didn’t ask you that.

There’s a—the President of the United States said on May 15th,
“We've got to get to the bottom of this.”

The Attorney General said, “We’re going to do everything we can
to find out what happened here.”

And you have information you still—have you talked to the FBI
at all?

Mr. KOSKINEN. I have never talked to the FBI about it.

Mr. JORDAN. Don’t you think it’s incumbent upon the Commis-
sioner of the Internal Revenue Service when he gets a—think
about this. Think about the average citizen out there.

FBI is investigating some citizen and they lose documents over
a 2-year time period that are crucial, critical, to the investigation
and they say, “You know what? We’re not going to tell the FBI”
and then the FBI learns later. Do you think that person’s in trou-
ble? Heck, yeah, they are.

But you as a—you said, “I don’t need to tell anybody.” You didn’t
tell—did you tell the Inspector General?

Mr. KOSKINEN. We issued a public report——

Mr. JORDAN. No. No. No. No.

Back in April. You told us just a few minutes ago you learned
in April.

Mr. KOSKINEN. In April.

Mr. JORDAN. Did you tell the Inspector General in April that you
lost Lois Lerner email?

Mr. KOSKINEN. No. Because we didn’t know how many—whether
we’d lost any. We were

Mr. JORDAN. How long were you—here’s what I'd like to know.

If you wait—you waited 2 months to tell anyone. At what point
does it become obstruction of justice? 3 months? 4 months? 2
weeks?
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When you got that kind of critical information, you say, you
know, “I'm going to hang on to this. We got to wait and make sure
we can spin this better, do”—whatever it was.

The fact that you—you didn’t tell us and we’ve been after this
for 13 months. We subpoenaed 6 months ago for this.

You had a hearing on the 26th where everyone on this dais went
after you and said, “We want all the emails.” And you assured us
you’d get them all to us, and then you learned you can’t.

And you don’t tell anybody? And you give us a report that you
sent to Senator Hatch and Senator Wyden. And on page 9 of some
report you say, “Oh, by the way”

Mr. KOSKINEN. Actually, I have the report.

Mr. JORDAN. —“we lost the emails.”

Mr. KOSKINEN. It starts on page 5. It’s half of the 7-page report.

Mr. JORDAN. Page 5. Imagine. I'd like for you to tell us, not send
us in some 37-page document on page 5 on a Friday afternoon, for
goodness sakes.

Mr. KOSKINEN. It’s a 7-page document.

Mr. JORDAN. 7-page document on page 5.

This is ridiculous, Mr. Chairman, that we did not know this
when he first knew and that he almost knew everything on the
26th and wouldn’t tell us—wouldn’t tell us the computer crashed,
wouldn’t tell us, “We think we might have lost them all. We’re not
quite sure. We’re 99 percent sure.” And he wouldn’t tell us and
then waits 2 months before he does. Ridiculous.

I yield back.

Chairman IssA. Thank the gentleman.

For the record, Ways and Means Committee referred four crimi-
nal charges to Justice against Lois Lerner months ago.

Ms. SPEIER.

Ms. SPEIER. Mr. Chairman, I implore you to enforce the rules of
this committee. Rule XI(k)(4) asks that you control this committee,
that we operate with decorum and professionalism and order.

Badgering witnesses is inappropriate and shameful for this com-
mittee to conduct itself in that manner. And I would implore you
in the future to rely more heavily on this rule.

I would now like to ask unanimous consent——

Chairman ISssA. Is the gentlelady making a motion?

Ms. SPEIER. No. At this point I just want us to get back to basics
and to run this committee as it should be run, with respect and de-
corum.

And badgering this Commissioner, as virtually every Member on
the Republican side has done, is shameful. And it’s got to stop——

Mr. JORDAN. Mr. Chairman?

Ms. SPEIER. —or else I'm telling you one Member here is going
to walk out and not return.

Mr. JORDAN. Mr. Chairman?

Chairman ISsA. It’s the gentlelady’s time.

Ms. SPEIER. And I'm not yielding.

Mr. JORDAN. Would the gentlelady yield?

Ms. SPEIER. No. The gentlelady is not yielding.

Mr. JORDAN. Gentlelady please yield?

Ms. SPEIER. I'm sorry. I didn’t hear you.

Mr. JORDAN. I said would the gentlelady please yield?
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Ms. SPEIER. That was better. But, no.

Mr. Chairman, I would like unanimous consent to put into the
record the Democratic staff report of May 6, 2014, “No Evidence of
White House Involvement or Political Motivation in IRS Screening
of Tax Exempt Applicants.”

Chairman ISsA. Absolutely. Without objection, so ordered.

Ms. SPEIER. All right. Thank you.

Commissioner Koskinen, why you are serving our country at this
point in time is beyond me. But thank you on behalf of all of us.

Because you are a sterling example of what we do need in this
country in government, and that is someone who knows exactly
what they’re doing, is not going to be bullied, and is going to state
the facts as they see them.

Now let us start from the very beginning in this time line.

Based on the emails we have obtained, Ms. Lerner’s hard drive
crashed on June 13, 2011. Is that not so?

Mr. KOSKINEN. Yes.

Ms. SPEIER. All right. June 13, 2011.

Her first indication—the first time she was informed by IRS em-
ployees in Cincinnati that they were using inappropriate search
tern}?s did not happen until after her computer crashed. Is that not
true?

Mr. KOsSKINEN. That’s correct.

Ms. SPEIER. And what date was that?

, Mr. KOskINEN. That is a week or two thereafter. I don’t
now——

Ms. SPEIER. It was June 29, 2011.

So June 13 it crashes. June 29th she is informed that they may
be using inappropriate search terms.

And the Congressional investigation and the Inspector General’s
audit also did not start until after the computer crashed. Is that
correct?

Mr. KOskINEN. That’s correct.

Ms. SPEIER. So I just want to make sure I have this clear.

Ms. Lerner’s computer crashed before she was informed that the
IRS employees in Cincinnati were using inappropriate search
terms and before there was no Congressional or Inspector General
investigation?

Mr. KoskINEN. That’s correct.

And we also have emails from April 11 in 2011 forward. Because,
apparently, she archived materials on her hard drive, but kept
gmails in her email account which did not go down with her hard

rive.

Ms. SPEIER. Along with my colleague to my left, who was talking
about the system that exists now, when you archive in the IRS
right now because you don’t have the data ability because you don’t
have the $30 million invested, you actually have to print emails.

It has to be determined that an email is appropriate and nec-
essary to be archived and it has to be printed. Is that correct?

Mr. KOsSKINEN. That’s correct.

Ms. SpEIER. That’s how archaic it is.

All right. So let’s move on to the hearing last Friday.

Some of the Republican Members there sprung a document on
you that you had not reviewed beforehand. They argued that
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Chairman Camp had sent a letter to the IRS on these exact issues
10 days before Ms. Lerner’s computer crashed and, therefore, as
Representative Roskam said, Chairman Camp sent a letter on this
whole issue and then 10 days later—so think about the duration
of 10 days. 10 days is the ability to panic within the IRS, reflect,
plan, talk, and execute. And there was a crash 10 days after the
chairman’s letter.

Now, I have a copy of the chairman’s letter here. You've probably
had an opportunity to review it. June 3, 2011. And, as I under-
stand it, the question that was asked by the chairman of the Ways
and Means Committee to the then-Commissioner was whether do-
nations to a 501(c)(4) were taxable gifts and if a gift tax return
should be filed.

So there already is law that says and asserts the applicability of
gift taxes to 501(c)(4) donations. And in his own letter he says it’s
unsettled area of tax law, but he further notes that it has been ap-
plied in some cases.

Is that not what the gist of that letter was all about?

Mr. KOSKINEN. That is correct. It was about the application of
the gift tax laws to (c)(4) organizations.

Ms. SPEIER. All right. So the letter had nothing to do with the
issue of 501(c)(4)s and inappropriate terms being used to identify
certain organizations?

Mr. KOSKINEN. It did not mention inappropriate terms at all, as
far as I recall.

Ms. SPEIER. All right. I yield back.

Chairman IssA. I thank the lady for yielding back.

We now go to the gentleman from Utah, Mr. Chaffetz.

Mr. CHAFFETZ. I thank the chair

Chairman IssA. Would the gentleman hold off on the time. I
apologize.

I'd like to ask unanimous consent so that it’s in with Ms. Speier
that the June 16, 2014, majority staff report be placed in the
record. Without objection, so ordered.

Chairman IssA. It is titled “How Politics Led to the IRS to Target
Conservative Tax Exempt Applicants for Their Political Beliefs.” I
think it’ll go well with the minority report.

Ms. SPEIER. Mr. Chairman, can [——

VoIcE. This is going to be some record.

Chairman IssA. It is going to be some record.

Actually, Mr. Commissioner, we looked at the Rule XI, and it
turns out what was cited was the audio-video in proceedings. So
we're going to have to figure out how that applies, too.

Ms. SPEIER. Rule XI(k)(4), Mr. Chairman.

Chairman IssA. That’s what we'’re looking at.

Ms. SPEIER. Mr. Chairman, could I ask that this letter from the
Chairman of Ways and Means to Doug Schulman be——

Chairman IssA. Of course. That will be placed in the record.

Mr. Chaffetz is recognized.

Mr. CHAFFETZ. Thank the chairman.

My understanding is that the backup of emails was only—only
lasted for 6 months. Is that correct?

Mr. KOSKINEN. Yes. It’s actually a disaster recovery system, and
it backs up for 6 months in case the entire system goes down.
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Mr. CHAFFETZ. And that was in place in 20117

Mr. KOskINEN. That was the rule in 2011, policy.

Mr. CHAFFETZ. So when Lois Lerner figured out on June 13 that
her computer crashed and you’ve—there have been emails showing
that she was going to great lengths to try to get that recovered,
why didn’t they just go to that 6-month tape?

Mr. KOSKINEN. Because that 6-month tape is a disaster recovery
tape that has all of the emails on it and is a very complicated tape
to actually extract emails for.

But I have not seen any emails to explain why they didn’t do it.
So I—it would be difficult, but I don’t know why they didn’t.

Mr. CHAFFETZ. But you said that the IRS was going to extraor-
dinary lengths to give it to the recovery team.

Mr. KOSKINEN. That’s correct.

Mr. CHAFFETZ. Correct?

Mr. KOSKINEN. That’s correct.

Mr. CHAFFETZ. But it’s backed up on tape?

Mr. KOSKINEN. For 6 months. Yes.

Mr. CHAFFETZ. And that was within the 6-month window.

So why didn’t you get them off the backup?

Mr. KoskINEN. All T know about that is that the backup tapes
are disaster recovery tapes that put everything in one lump and ex-
tracting individual emails out of that is very costly and difficult
and it was not the policy at the time.

Mr. CHAFFETZ. Did anybody try?

Mr. KOSKINEN. I have no idea—indication that they did.

Mr. CHAFFETZ. So you have multiple emails showing that she
was trying to recover this.

The testimony of the IRS that they were trying desperately—in
fact, you got a forensic team to try to extract this. You went to
great lengths. You made a big point over the last week about all
the efforts you were going through.

But they were backed up on tape and you didn’t do it?

Mr. KOSKINEN. As far as I know, they did not. But they did have,
as I noted the email, she had 3 months’ worth of emails at that
time going from April—or 2 months from April to

Mr. CHAFFETZ. That would have been fortuitous with the 6-
month month backup available.

And we need to explore this, Mr. Chairman.

Did I hear you right in the answer to Mr. Lynch, that when the
Treasury Inspector General was doing their work, that they were
unaware that her email had crashed?

Mr. KOSKINEN. This is last summer?

Mr. CHAFFETZ. No. The question that Mr. Lynch just asked here.

Mr. KOSKINEN. Yeah. He asked whether the Inspector General,
when they did their review of the determination process, was
aware that her email had cashed.

And I said I do not think they were, I wasn’t around at the time.

Mr. CHAFFETZ. So the Inspector General is trying to get to the
bottom of this matter, and nobody informs them that her computer
had crashed and there were emails lost?

Mr. KOSKINEN. Not to my understanding. No. I'm not——

Mr. CHAFFETZ. Were they withholding information from the In-
spector General?
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Mr. KOSKINEN. I wasn’t there. I don’t know what—the Inspector
General has access to all emails. He has access to any records he
would like. And I have no indication that anybody did not provide
him all of the records.

Mr. CHAFFETZ. Did they ask for the Lois Lerner emails?

Mr. KOSKINEN. I have no idea. I was not there then.

Mr. CHAFFETZ. Do you think it’s unreasonable for us to ask that
question?

Mr. KOSKINEN. I beg your pardon. You can ask the Inspector
General. That would be fine.

Mr. CHAFFETZ. We plan to.

June 3, 2011—I am glad you brought this up, because Dave
Camp did ask on page 2 the names, titles, and divisions and/or offi-
cers of any and all individuals who were involved or contributed to
the decision to investigate whether taxpayer contributions to
501(c)(4) organizations should be subject to gift rules.

It goes on and talks about—actually, before that, organizations
will trigger an IRS audit based on the political activities of an orga-
nization.

May 14—that was in 2011. He’s asking for all these emails.

Why wasn’t it brought to the attention of the committee that all
of her emails were not available back then?

Mr. KOSKINEN. At that time?

Mr. CHAFFETZ. Yeah.

Mr. KOSKINEN. I have no idea. I was not there at that time.

Mr. CHAFFETZ. May 14, 2013, also asked for those emails. Didn’t
get a response.

You have a—you have a subpoena from the United States Con-
gress. And I recognize you personally weren’t there. But I don’t un-
derstand why the IRS wasn’t diving into this to figure out—this is
Augulst of 2013. This committee issues a subpoena asking for her
emails.

It was known years before that some of her emails were gone.
Correct?

Mr. KOSKINEN. Yes. Obviously, people knew in 2011 that there
had been a crash.

Mr. CHAFFETZ. When you came and testified on March 26, did
you know or should you have reasonably known that you did not
have all of her emails?

Mr. KosSkINEN. I did not know.

Mr. CHAFFETZ. Did you think you had all the emails?

Mr. KOSKINEN. At that point, my understanding was that they
were reviewing the entire process to find out where the emails
might be. I had no idea whether we had more or less.

Mr. CHAFFETZ. So you didn’t know if we had them all?

Mr. KOSKINEN. At that time.

Mr. CHAFFETZ. At that time, March 26.

Mr. KoskINEN. All I knew was that they were investigating and
we were going to provide all the emails we have. And that’s what
we're in the process of doing.

Mr. CHAFFETZ. But did you or did you not know that you had all
the emails?

Mr. KOskINEN. I did not have any idea one way or the other.

Mr. CHAFFETZ. Then, why did you say, “We can find"——
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Mr. KOSKINEN. Lois Lerner’s emails. And we did find them and
we are producing them.

Mr. CHAFFETZ. Did you find all—what percentage of them?

Are we supposed to ask you what percentage? I mean, is that not
clear what I asked you

Mr. KOSKINEN. At that point, I would have told you we’re going
to give you 100 percent of the emails we have, and that’s what
we're going to do.

Mr. CHAFFETZ. Now you're qualifying.

You had reason to know—for years you had reason to know——

Mr. KOSKINEN. I haven’t been there for years. I've been there for
5, 6 months.

Mr. CHAFFETZ. You had reason to know—this is a hot investiga-
tion. You had reason to know that there was a problem, and you
did nothing to indicate there was a problem. Correct?

Chairman IssA. Gentleman’s time has expired.

You may answer.

Mr. KOSKINEN. Pardon?

Chairman IssA. You may answer.

Mr. KOSKINEN. Yes. I did not indicate at that time because I did
not know the nature of the problem.

Mr. CHAFFETZ. But you thought that there might be a problem.

Chairman IssA. Gentleman’s time has expired.

Mr. CHAFFETZ. If the chairman—if he will please answer that
question.

Did you or did you not think that there was a problem?

Chairman ISsA. The gentleman’s time has expired.

Commissioner, you may answer that last question.

Mr. KOSKINEN. No. I have testified before that, at that time, I
did not know the nature of the problem. All I knew, there was a
question being investigated.

Chairman IssA. I thank the gentleman. And I apologize, but time
is up.

We now go to the gentlelady from Illinois, Ms. Duckworth.

Ms. DUCKWORTH. Thank you, Mr. Chairman.

Mr. Commissioner, good to see you here. Thank you for coming
on such short notice.

You know, it’s really amazing to me to read that IRS requires
employees to print and file emails that they decide are relevant to
the official record or that the IRS does not necessarily think that
all emails are part of the official record that’s relevant to the Fed-
eral Records Act.

Email is critical, and I really feel like it’s absolutely unacceptable
that a government Agency with such a critical public mission can-
not produce emails requested during an investigation.

But what’s troubling to me is that this is not an issue with just
the IRS, but is, in fact, government-wide. It’s also not just with this
administration.

I'm looking at a report—a GAO report from the—that is entitled
“National Archives and Selected Agencies Need to Strengthen
Email Management,” dated June of 2008, that basically addresses
the inadequate email preservation procedures across government.

And, Mr. Chairman, I’d like to ask unanimous consent that this
report be inputted into the record.
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Chairman IssA. Without objection, so ordered.

Ms. DUCKWORTH. Thank you.

Mr. Commissioner, I'd like to hear what steps you've taken or
plan to take to ensure better electronic records-keeping at the IRS
going forward.

Mr. KOSKINEN. Long before this arose, I asked earlier this spring
when I arrived for us to take a look at what it would take to de-
velop an email system that was much easier to search.

Right now, as I've noted, if you want to see anything from 90,000
employees, you've got to go to 90,000 hard drives.

I was told more recently that we had looked at creating, in effect,
a broader-based server that would allow us to preserve emails, and
that’s the 10- to $30-million cost. We are reviewing that.

We are also going to review whether we can move for the Na-
tional Records Act from a paper system to an electronic system, but
that’s part of the upgrade of the email system.

Ms. DUCKWORTH. Thank you.

On June 17, the National Archives and Records Administration
sent a letter to the Office of Records and Information Management
at the IRS regarding the loss of Ms. Lerner’s emails. Is that cor-
rect?

Mr. KOSKINEN. That’s my understanding. I have not seen the let-
ter.

Ms. DuCKwWORTH. Okay. So what they—what they’re required to
do, the National Archives and Records Administration, is required
to request a report of investigation from any agency that has an
unauthorized disposal of Federal records. Is that correct?

Mr. KOSKINEN. That’s my understanding.

Ms. DUCKWORTH. Okay. It turns out that these requests from the
Archives are very commonplace among Federal agencies and, ac-
cording to the National Archives, they sent 92 similar requests to
Federal agencies during the Bush Administration.

Were you aware of that?

Mr. KOSKINEN. I was not.

Ms. DUCKWORTH. You know, I believe that the Federal agencies
should take these inquiries from the Archives very seriously.

Will you cooperate with their request for the IRS to further in-
vestigate this matter?

Mr. KOSKINEN. We would be delighted to do that. We cooperate
with all investigations.

Ms. DUCKWORTH. And what steps has the IRS already taken to
understand the circumstances around the loss of Ms. Lerner’s docu-
ments?

Mr. KOSKINEN. I've testified at some length that we've reviewed
all of the emails of Ms. Lerner and all emails subject to the search
terms of the custodians that we've been working with to reconsti-
tute as many emails as possible, and we’ve provided—or will pro-
vide 24,000 of those emails.

Ms. DUCKWORTH. So would it be accurate to say that, when—in
April, when you found out that some of the emails had been lost,
that your understanding was that the team was still going to try
to recover as many of those emails that had been lost from her
crashed hard drive, but that they would be located in other people’s
systems’ hard drives, for example, if she sent an email from her to
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another IRS official, that you could probably recover that email
that was lost when her hard drive crashed because it still existed
somewhere else. Is that correct?

Mr. KOSKINEN. That’s correct, if it was in the other email of one
of the 82 custodians and those were selected because they were the
most—they were the operatives working in the exempt organiza-
tion area.

Ms. DUCKWORTH. So in April, when you found out that her hard
drive had crashed and it was unlikely that you would be able to
recover from the lost emails, the IRS and the appropriate people—
technical people in the IRS were still trying to recover as many of
those lost emails as possible in one of those 82 other repositories.
Correct?

Mr. KOSKINEN. Correct. And we’re also continuing to produce her
emails post the crash, the 43,000 that we’re committed to produce.

Ms. DuCKWORTH. Okay. Thank you.

The IRS previously proposed reallocating $180 million in agency
funds to sustain and replace its IT infrastructure.

Is it fair to say that these long-standing financial and budgetary
issues have contributed to the current records retention challenges
at the IRS?

Mr. KOSKINEN. It is true. It’s our challenge of—as I say, we're
still moving people off Windows XP onto Windows 7.

Ms. DUCKWORTH. Thank you.

I'm almost out of time. I just want to thank you so much for your
continued public service.

I yield back, Mr. Chairman.

Chairman IssA. I thank the gentlelady.

We now go to the gentleman from Michigan, Mr. Walberg.

Mr. WALBERG. I thank the chairman.

And, Mr. Koskinen, thank you for being here.

You said several times that Lois Lerner was very concerned that
her emails be found and was attempting to do above-and-beyond ef-
forts to achieve that. Am I correct?

Mr. KOSKINEN. That’s correct.

Mr. WALBERG. You probably then could understand why there
are some who might conjecture that Lois Lerner pled the Fifth
wrongly, but pled the Fifth because she felt to answer might in-
criminate her and that incrimination could possibly come from the
information that were in those emails.

Could you understand that?

Mr. KOSKINEN. Yes. But I have no way of knowing what her con-
cerns are as to what exposure she might have.

Mr. WALBERG. And we never will, at least at this point, unless
some of those emails can be found, because it’s interesting that
that took place.

Let me ask you: Have you fired anybody on your staff that didn’t
give you enough information so that you would have made that
statement more accurate for us about information contained in
emails that you couldn’t provide to us, but now we find out that
people knew that emails had been lost, but didn’t tell you?

Mr. KOSKINEN. I have not fired anyone. No one in my staff, that
I'm aware of, has committed any——
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Mr. WALBERG. Nobody’s been fired for not giving adequate infor-
mation?

Mr. KOSKINEN. Mr. Walberg, there’s no reason and there’s no
basis for considering firing.

Mr. WALBERG. Answer accurately and correctly and fully the
Oversight Committee of Congress.

Mr. KOSKINEN. Yes. And, in fact, the purpose of that hearing was
to talk generally about the investigation. Great lengths of that
hearing were spent about productions in response to the subpoena,
and the chairman and I talked at length about that. The Lois
Lerner emails were then ultimately agreed upon as the next pri-
ority.

Mr. WALBERG. Can you understand why there’s anger out there
about this situation?

Mr. KOSKINEN. I can understand people’s concerns about the fact
that we do not have——

Mr. WALBERG. All the information.

Mr. KOSKINEN. —knowing whether we have all of her emails. 1
think we—as I say, last week the White House and Treasury pro-
vided emails.

Mr. WALBERG. And why it’s so difficult for us to get to the bottom
of it, because there isn’t much help coming.

The President himself on May 15th said: It’s inexcusable and
Americans are right to be angry about it, and I'm angry about it.
I will not tolerate this kind of behavior in any agency, but espe-
cially in the IRS, given the power that it has and the reach that
it has into all of our lives. And he said: I'll do everything in my
power to make sure nothing like this happens again by holding the
responsible parties accountable.

Someone much more astute than I once said that the power—the
ability or the power to tax is the power to destroy.

We've seen that, Mr. Koskinen. Before you came and took your
position, we’ve seen people with First Amendment liberties being
targeted by the IRS, the Agency with the power to destroy, and
they attempted to do it. And now we can’t get answers completely.

Let me go on further

Mr. KOSKINEN. Sure.

Mr. WALBERG. —with something that you said to me back on
March 26th in a hearing where you had indicated that you were
trying to get to the bottom of the controversy.

And you said, “Congressman, just to make you comfortable’—and
I don’t know if we can have that up on the screen—“Just to make
you comfortable, if there is a problem that I don’t know about, then
that is my fault, because that means that I haven’t created a cul-
ture where problems and issues get raised from frontline workers
and go easily and freely to the top.”

Do you stand by your earlier statement to me on March 26th?

Mr. KOSKINEN. I do.

Mr. WALBERG. Are these issues still not getting raised to the top
or are you withholding them from us?

Mr. KOSKINEN. These issues were raised over time. I've told you
a}ll)out that. And we reproduced a public record discussing all of
those.

So I'm satisfied that, in regard to this issue the
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Mr. WALBERG. How many hard drives fail annually at the IRS?

Mr. KOSKINEN. I noted that, since January 1st, 2,000 have failed
this year alone.

Mr. WALBERG. In your professional career, how many times has
your hard drive failed?

Mr. KOSKINEN. My hard drive failed once.

Mr. WALBERG. Once.

Mr. KOSKINEN. The average for hard drive failures is 3 to 5 per-
cent. That would mean, that with 90,000 employees, we would ex-
pect that we would have between 2 and—at 5 percent, we’d have
15,000——

Mr. WALBERG. Can it be really understood by our people, then,
involved in this greatest investigation in the IRS’s history that all
of these people, several people, in fact, and especially the one at the
center of this investigation, has a mysterious experience of a hard
drive crash on this information, information that probably caused
Lois Lerner to plead the Fifth?

Mr. KOSKINEN. I don’t know if you can say probably or not. And
I will tell you it’s not a mysterious crash. As I say, we’ve had 2,000
thus far this year.

Mr. WALBERG. This is mysterious for the American people. They
don’t understand it. They’re angry. We need to get to the bottom
of it.

And, frankly, I think there is all sorts of prevarication going on,
stonewalling, and I'm very disappointed in that.

I yield back.

Chairman IssA. I thank the gentleman.

Mr. CHAFFETZ. Mr. Chairman?

Chairman Issa. We now go to the

Mr. CHAFFETZ. Mr. Chairman, can I ask unanimous consent to
simply enter into the record the op-ed from the Chicago Tribune
yesterday, “More Smoke at the IRS and Not Only From the Hard
Drives”™?

Chairman IssA. Without objection, so ordered.

We now go to the gentleman from Nevada for 5 minutes.

Mr. HORSFORD. This hearing has been quite an embarrassment.

For over a year now, Republicans have alleged that the IRS was
engaged in a conspiracy directed by or on behalf of the White
House to target its political enemies, but neither this committee
nor the Inspector General has identified any evidence to back up
this allegation.

The whole charade—and, Mr. Chairman, you say that we’re not
allowed to ask about the motives of other members. Then, how
about asking about the motives of the hearing itself—the integrity
of the hearing itself, the fact that the chairman has continued to
conclude the outcome without allowing the information to be pre-
sented in an impartial and complete way so that the members can
do our job as we are elected to do?

And this is a serious committee that has serious responsibilities.
And I have said before that I want to get to the bottom of things,
that there was wrongdoing at the IRS and that we should fix it,
but we can’t fix it when the House Republicans continue to estab-
lish unfair, unsubstantiated, and unfounded allegations against
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what we do have, which are the facts. So you may be entitled to
your own opinion, but you're not entitled to your own facts.

Commissioner, have you, since you’ve been in this position, iden-
tified any evidence that IRS employees were part of a conspiracy
to intentionally target the President’s political enemies?

Mr. KOSKINEN. I'm not aware of any evidence.

Mr. HORSFORD. Thank you.

This is the same answer that we've received now from 41 other
witnesses interviewed by this committee, including senior officials
at the IRS, the Treasury Department, and the Department of Jus-
tice.

The senior group manager in Cincinnati told us that it was his
employees who first came up with the inappropriate screening cri-
teria in an attempt to treat similar cases consistently.

Is that your understanding of how that process came about?

Mr. KOSKINEN. That’s my understanding, although I would say
I haven’t done any independent investigation.

Mr. HORSFORD. This employee told us that he is a conservative
Republican. In fact, none of the 41 individuals told the committee
that the White House directed, suggested or even knew about their
conduct when it was going on.

The Inspector General, Russell George, told us the same thing,
that he identified no evidence of White House involvement. He con-
firmed that IRS employees in Cincinnati, “developed and imple-
mented inappropriate criteria.”

Is that your understanding as well?

Mr. KOSKINEN. That’s my understanding from what I've read in
the newspapers and heard in hearings. I have not myself independ-
ently determined that.

Mr. HORSFORD. When the Inspector General testified before the
Ways and Means Committee on May 17, 2013, the Inspector Gen-
eral was asked by Ranking Member Sandy Levin whether he had
found any evidence of political motivation in the selection of the
tax-exempt applicants.

In response, the Inspector General answered, “We did not, sir.”

Commissioner, do you have any reason to doubt the Inspector
General’s findings?

Mr. KOSKINEN. I do not.

Mr. HORSFORD. In addition to all of these findings, on June 18,
2014, the White House sent a letter to Ways and Means Chairman
Dave Camp.

This letter explained that the White House also searched its
records and did not identify any emails between Ms. Lerner and
any member of the Executive Office of the President from January
2009 to 2011.

I ask unanimous consent to enter this letter from the White
House dated June 18, 2014.

Chairman IssA. Without objection, so ordered.

Mr. HORSFORD. Allegations that the White House directed or
subliminally coerced the IRS to target applicants for tax-exempt
status are unfounded, and I hope that we put these reckless accu-
sations to rest and finally begin focusing on the facts.

I agree—one statement that I agree with the other side about,
the public is upset. Part of the reason they’re upset is the behavior
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of the chairman and this committee of how they have politicized
this issue.

When I listen to my constituents——

Chairman IssA. The gentleman’s time has expired.

Mr. HORSFORD. —what they tell me, Mr. Chairman, is that
they’re

Chairman IssA. The gentleman’s time has expired.

Mr. HORSFORD. —sick and tired of this process being used
against them. We are one Nation, and it’s time for us to act like
it.

Chairman IssA. I thank the gentleman.

I now ask unanimous consent that the article dated February 4th
of this year by Josh Hicks be placed in the record, in which it
shows that the bonuses paid to IRS employees in fiscal year 2012
were $89 million as opposed to $10 million it would take to main-
tain critical documents.

With that, we go to the gentleman from Arizona, Mr. Gosar.

Mr. GosARr. Thank you, Mr. Chairman.

I appreciate the gentleman’s comments prior to me.

I really want to ask you: Do you understand, really, the gravity
of what America feels in regards to the IRS?

Mr. KOSKINEN. Yes. I think, if the question goes—and the earlier
one—about people being upset about the IRS using inappropriate
criteria, any indication that the IRS is anything other than apo-
litical are issues that are serious that we need to address and that
I am committed to addressing.

Mr. GOSAR. I love that.

Are you aware that, in the articles of impeachment of Richard
Nixon, in Article II, item number 1, “He has actingly, personally
and through his subordinates and agents endeavored to obtain
through the Internal Revenue Service, in violation of the constitu-
tional rights of citizens, confidential information contained in in-
come tax returns for purposes not authorized by law and to cause,
in violation of the constitutional rights of citizens, income tax au-
dits or other income tax investigations to be initiated or conducted
in a discriminatory manner.”

Are you aware of that?

Mr. KOSKINEN. I do recall that from years ago.

Mr. GosAR. That’s why it’s serious, I mean, because this is—I
mean, if there’s one thing I can tell you, that’s a dark light on our
history.

And we talked about missing data, once again, missing data in
the Richard Nixon data tapes. Some similarities. Once again, get-
ting information.

So another investigation that we have here, it takes Judicial
Watch to get information that was supposed to be given to this
committee, yet not given to it.

So you’re aware of all this. Right?

Mr. KOSKINEN. I’'m not aware of the Judicial Watch problem.

Mr. GOSAR. Do you read the paper?

Mr. KOSKINEN. I do read the newspaper. Yes.

Mr. GosAR. Then, you should be aware of it because that’s how
we came about in regards to Benghazi and the select committee.
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That was the kicker because we didn’t have that information until
we had Judicial Watch get it for us.

So let’s go back to the mindset here. Because I'm a dentist imper-
sonating a politician.

And you’re an attorney. Right?

Mr. KOSKINEN. I'm an attorney. Right. Gave up practice years
ago.

Mr. GoOsAR. Well, but, you know, the fundamentals never leave
you. Right?

Mr. KOSKINEN. One would hope so.

Mr. GOSAR. And you're also a businessman?

Mr. KOSKINEN. Yes. Spent 20 years in the private sector.

Mr. GOSAR. So when we have a problem—and you came into this
forest fire, I'm going to call it—you had your eyes wide open.
Right?

Mr. KOSKINEN. Yes, I did.

Mr. GOSAR. So you knew you were going to have lots of scrutiny?

Mr. KOSKINEN. Yes. I understood that this was a high-profile
challenge.

Mr. GOSAR. So you'd really want to dot your I's and cross your
T’s. Right?

Mr. KOSKINEN. Yes.

Mr. GOsAR. Dot your I’s and cross your T’s.

Mr. KoskINEN. That’s always actually been my approach to ev-
erything I’ve done in 45 years.

Mr. GOSAR. So—and a big problem.

You’ve also said that you have 90,000 employees. Right?

Mr. KOSKINEN. Correct.

Mr. GOSAR. So, obviously, you divide and conquer the problem.
Right?

Mr. KOSKINEN. I'm not sure I'd approach it quite that way.

Mr. GosAR. So what you do is you have people that you trust for-
mulate battle plans in a consensus aperture and then you hold
them accountable. Right?

Mr. KOSKINEN. Actually, I spent a lot of time going to the 25
largest offices, talking to 10,000 IRS employees, primarily frontline
workers, to hear from them as well.

Mr. GOSAR. So let me ask you a question coming into this.

Were you bothered by Lois Lerner’s conduct? I mean, you had to
know about it. Here’s a lady that seeds a question in an audience.

That’s kind of odd, wouldn’t you say?

Mr. KOSKINEN. It’s not the normal way people would behave. 1
would think that’s right.

Mr. GOSAR. Once again, you know, we're talking about the IRS
and we’re seeding a question out there. That’s really kind of odd.

And what was your, what did you take for her comment sitting
here where you sat and taking the Fifth, but not really taking the
Fifth? What did you think about that? Was that kind of odd?

Mr. KOSKINEN. I didn’t have any thought. She’s got her own law-
yers. I don’t know her

Mr. GosAr. Well, let me ask you this as an attorney: Is that typi-
cally how the Fifth Amendment is taken?

Mr. KOSKINEN. I'm not aware of the Fifth Amendment practices,
whether that’s the way it’s done or not.
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Mr. Gosar. Have you seen anybody else take the Fifth that way?

Mr. KOSKINEN. Actually, I don’t think I've ever seen anybody else
take the Fifth.

Mr. GosAr. Wow. That’s kind of a nice scapegoat.

Because that’s really odd. I mean, I'm just a dentist and I've seen
a number of people take the Fifth and I've never seen anybody take
the Fifth like that. And that’s pretty contentious.

In fact, my good friend over here, Trey Gowdy, had a problem
with the way she took the Fifth, and I trust his interpretation of
the Fifth pretty well.

But it seems to me that, if you had this management style, you
would know exactly the precipitant person who told you about the
problem with the hard drive.

Mr. KOSKINEN. There are at least five different people who report
to me about this situation. We have a major effort going on.

Mr. GOSAR. Oh. But, once again, it seems, if they’re reporting to
you, youre asking them a question and holding them responsible.
Right? So you should know.

Do they all have the same task?

Mr. KOSKINEN. There are four or five people who are actually in-
volved regularly in this production effort. I get information from
several different people.

Mr. GOsAR. My time has expired, and I've run out of time.

I yield back.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from Tennessee, Mr. Desdarlais.

Mr. DESJARLAIS. Thank you, Mr. Chairman.

Thank you, Mr. Koskinen, for appearing before us today.

I know it’s getting late and there’s been a lot of repetition, but
let’s talk a little bit about revenues again.

You had a discussion earlier about the problem with backing up
emails in the IRS. And it was because why?

Mr. KOSKINEN. The problem is because, basically, the server—
IRS servers can only hold so much data.

Mr. DEsJARLAIS. Okay. And the reason they haven’t been up-
graded?

Mr. KOSKINEN. Because, I understand, the cost.

Mr. DESJARLAIS. Okay. And you had a number earlier that it
would take to upgrade those systems.

Mr. KOSKINEN. To actually turn it into an electronic system with
a broader server, it would be somewhere between 10- to $30 mil-
lion, depending on, you know, the software and what you wanted
to do with it.

Mr. DESJARLAIS. Now, the chairman mentioned earlier how
many bonuses were given by the IRS to its employees in 2012.

Did you know what that number was?

Mr. KOSKINEN. I did not until I heard the chairman say it.

Mr. DESJARLAIS. So $89 million were given in bonuses to employ-
ees at the IRS just in 2012 alone.

You've talked about how the IRS has been underfunded now for
at least 4 years. If you want to extrapolate that math, I would say
that we probably could have upgraded the equipment so the IRS
could do a better job.

Would you agree?
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Mr. KOSKINEN. There are 90,00 employees. So at $89 million, it’s
less than $1,000—or about $1,000 an employee.

Mr. DESJARLAIS. Did you know that the IRS

Mr. KOSKINEN. We could fund a lot if we didn’t pay any bonuses,
we gave no pay raises, actually continued to shrink the organiza-
tion. We'll have more money, but that’s not exactly what you would
design as the best way to organize the Agency.

Mr. DESJARLAIS. Did you know that a million dollars in bonuses
were given to IRS employees who owed back taxes?

Mr. KOSKINEN. That issue has come up more recently. And we
actually have a program. And we’re negotiating an agreement with
the union because we have a commitment that every IRS employee
will be current in their taxes. And even if you're 3 or 5 days late,
you get a letter of admonishment.

Mr. DESJARLAIS. You probably wouldn’t do that for the rest of
America, though, would you?

Mr. KoskINEN. What? Hold everybody to

Mr. DESJARLAIS. The same standards as yours.

Mr. KOSKINEN. —paying their taxes on time?

Pardon.

Mr. DESJARLAIS. The same standards as yours? You would give
bonuses to people for not paying taxes?

Mr. KOSKINEN. As we go forward, anyone who willfully doesn’t
comply with——

Mr. DESJARLAIS. Oh. Going forward. All right.

Mr. KOSKINEN. Okay.

— won’t get a bonus. And we’ve negotiated that with the union.

Mr. DESJARLAIS. Okay. I don’t think that necessarily sets well,
but that’s fine.

Do you think that the IRS improperly targeted conservative
groups?

Mr. KOSKINEN. My understanding is what I know. And I support
the IG’s report. It said in his report improper criteria were used.
The issue has been whether that then turns into targeting or not,
the earlier reference to the Washington Post.

But the report itself says improper criteria were used. And we
have taken all of the IG’s recommendations, accepted them, and
are implementing them. So our goal is for this not to happen again.

Mr. DESJARLAIS. During the hearing in March, you testified that
you had never referred to the IRS as targeting. The Washington
Post found that this statement was also not true.

Do you want to revise that statement?

Mr. KOSKINEN. No. They found an occasion once in the past
where I had used the word “targeting” once. They also noted that
the IG Had himself used the word “targeting.”

And my point was the IG Report says improper criteria. But once
I did use the word “targeting”—I've now mentioned it in this cri-
teria again, but, again, the IG’s report was improper criteria.

Either way, my point very strongly has been from the start, the
American public deserves to feel that there will not be improper
criteria used, that people will not be selected for——

Mr. DESJARLAIS. Were you ever coached on how to say that? Did
anyone ever coach you to say it that way as opposed to targeting?
Does it sound more palatable?
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Mr. KOSKINEN. No. That’s what the——

Mr. DESJARLATS. No one ever coached you?

Mr. KOsSkINEN. No. That’s what the IG Report says.

Mr. DESJARLAIS. So no one at all ever told you not to call the IRS
conduct “targeting”?

Mr. KOSKINEN. Nobody tells me what to say. I actually am re-
sponsible for what I say. People talk about a lot of different things.
The IG Report said inappropriate criteria were used. That’s why I
referred to it in that hearing.

Mr. DESJARLAIS. So you're the kind of guy that believes leader-
ship starts at the top?

Mr. KOSKINEN. I believe it starts at the top, and I believe the
leader is held accountable for what happens in his Agency.

Mr. DESJARLAIS. So the IRS acted inappropriately. We can’t get
to the bottom of this. We have lost emails.

Do you think it’s time that we ask for a select committee or a
special prosecutor?

Mr. KOSKINEN. No.

Mr. DESJARLAIS. You wouldn’t? Why not?

Mr. KOSKINEN. There are six—now seven investigations going on.
My position has been that, once we get somebody to write a re-
port—and particularly in this case where the IG Completes his re-
view and issues a report on this very issue—we can all then decide
what the appropriate next step is.

To have yet another investigation start, especially while the IG
Is going forward, seems to me a waste of money, as I've said in the
past.

Mr. DESJARLAIS. Well, you're the face of the IRS right now, and
right now that face doesn’t look too good.

Don’t you think it would be better to clean the image of the IRS
for the people who are sitting—watching this hearing tonight?

Mr. KoskINEN. We'll clean the image of the IRS when we hear
from the Inspector General and see whether he finds that there
was any malfeasance at all.

Mr. DESJARLAIS. Yeah. Okay. Well, my time has expired. And I
Ehink that we owe the people a little better than what we’re seeing

ere.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from South Carolina, Mr. Gowdy.

Mr. GowDY. Thank you, Mr. Chairman.

Commissioner, you're an attorney. Can you explain for our fellow
citizens what the phrase “spoliation of evidence means.”

Mr. KOSKINEN. I have no idea what that means.

Mr. Gowpy. Well, I'm going to help you with it. Okay?

“Spoliation of evidence” is, when a party fails to preserve evi-
dence, there’s a negative inference that the jury can draw from
their failure to preserve the evidence.

You with me?

Mr. KOSKINEN. Gotcha.

Mr. Gowpy. If you destroy documents, the jury can infer that
those documents weren’t going to be good for you. If you fail to
keep documents, the jury can infer that those documents were not
going to be good for you.

You’ve heard the phrase “spoliation of evidence,” haven’t you?
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Mr. KOSKINEN. I can’t recall ever hearing it.

Mr. GowDy. It’s true in administrative hearings, civil hearings,
criminal hearings.

Mr. KOSKINEN. I practiced law once 45 years ago, gave it up for
Lent one year and never went back.

Mr. GowDy. All right. Well, let me tell you what you would have
found if you had stuck with it.

When a party has a duty to preserve evidence or records and
they fail to do so, there is a negative inference that is drawn from
their failure to preserve the evidence. It’s common sense. Right?

If you destroyed something, the jury has a right to infer that
whatever you destroyed would not have been good for you or else
every litigant would destroy whatever evidence was detrimental to
them. Agreed?

Mr. KOSKINEN. I'm not sure. I think, if you destroy the evidence
and people could prove it, it wouldn’t be a good thing for your de-
fense.

Mr. Gowpy. Well, no. It’s worse than that.

The jury can draw and they’re instructed they can draw a nega-
tive inference.

Mr. KOSKINEN. All right.

Mr. GowDy. And that’s true if a taxpayer is being sued by the
IRS administratively, civilly or prosecuted criminally and they fail
to keep documents. The jury can draw a negative inference from
the fact that they didn’t keep receipts or emails or documents.

So if it’s true and it applies to a taxpayer, it ought to apply to
the IRS as well. Agreed?

Mr. KOSKINEN. Is this a trial? Is this a jury? Is that what you're
referring to?

Mr. Gowpy. I said administrative, civil or criminal. If you want
to go down that road, I'm happy to go down it with you, Commis-
sioner.

Mr. KOSKINEN. I just——

Mr. Gowpy. In fact, I'm glad you mentioned it.

You have already said multiple times today that there was no
evidence that you found of any criminal wrongdoing. I want you to
tell me what criminal statutes you have evaluated.

Mr. KOSKINEN. I have not looked at any.

Mr. GowDy. Well, then, how can you possibly tell our fellow citi-
zens that there’s no criminal wrongdoing if you don’t even know
what statutes to look at?

Mr. KOSKINEN. Because I've seen no evidence that anyone con-
sciously——

Mr. Gowpy. Well, how would you know what elements of the
crime existed? You don’t even know what statutes are at play. I'm
going to ask you again.

Mr. KOSKINEN. I think——

Mr. Gowpy. What statutes have you evaluated?

Mr. KOSKINEN. I think you can rely on common sense that noth-
ing I have seen looks like——

Mr. GowDYy. Common sense? Instead of the Criminal Code, you
want to rely on common sense? No, Mr. Koskinen. You can shake
your head all you want to, Commissioner.
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You have said today that there’s no evidence of criminal wrong-
doing, and I'm asking you what criminal statutes you have re-
viewed to reach that conclusion.

Mr. KOSKINEN. I have reviewed no criminal statute.

Mr. Gowpy. All right. So you don’t have any idea whether there’s
any criminal conduct or not because you don’t know the elements
of the offense?

Mr. KOSKINEN. I've seen no evidence of wrongdoing.

Mr. GowDy. Well, that’s very different than no evidence of crimi-
nal misconduct, Commissioner.

Mr. KOSKINEN. Well, it seems to me, if you haven’t done wrong-
doing, it’d be pretty hard to argue that you’ve had some criminal
violation if you did nothing wrong.

Mr. Gowpy. Well, what did Lois Lerner mean when she said,
“Perhaps the FEC will save the day”?

Mr. KOSKINEN. I have no idea what she meant.

Mr. GowDy. What did she mean when she said, “We need a
project, but we need to be careful that it doesn’t appear to be, per
se, political”? You don’t think that’s a potential violation of 18-242?

Mr. KOSKINEN. I have no idea if it——

Mr. GowDY. Because you haven’t looked at 18-242. And you
don’t have any idea, Commissioner—you don’t have any idea
whether there’s any criminal wrongdoing or not.

Mr. KOSKINEN. With regard to the production of the evidence, the
production of Lois Lerner emails, I have seen no evidence of wrong-
doing.

What else went on

Mr. Gowpy. Well, if there were, that would be a separate crimi-
nal offense.

Mr. KoSKINEN. What else went on with Lois Lerner I said in the
past——

Mr. GowDpYy. So what you’re saying is you don’t have any idea
whether she engaged in criminal wrongdoing? You're just saying
that you did not engage in any with respect to the emails.

Mr. KOSKINEN. I haven’t seen any wrongdoing with regard to the
production of Lois Lerner emails.

Mr. GowDY. But you are not saying there was no criminal wrong-
doing with respect to the targeting of conservative groups? I want
to be very clear. You are not saying that?

Mr. KOSKINEN. I've made no judgments about that.

Mr. GowDY. So you disagree with the President when he says
there’s not a smidgen of corruption?

Mr. KOSKINEN. There are people who have been making judg-
ments both sides about whether there were——

Mr. GowDY. And you know what? I’'m not one of those.

I'm just simply saying we will never know because you didn’t
keep the evidence. The evidence was spoliated. And whether it’s
negligent, whether it’s intentional, whether it’s reckless, we still
don’t have the evidence, Commissioner.

Mr. KoOSKINEN. Well, you have the evidence that there’s no
emails from the White House. You have all of the Treasury emails.
So the basic premise that this was an argument and a conspiracy
driven by the White House does not
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Mr. Gowpy. No, sir. Youre wrong about that. Youre wrong
about that. You're repeating a talking point from our colleagues on
the other side that we're obsessed with the White House.

It was Jay Carney who perpetuated the myth that, “It was two
rogue agents in Ohio. It wasn’t any of us.”

Was that accurate? Was that first initial line of defense that this
is just two rogue agents in Ohio—was that accurate, Commis-
sioner?

Mr. KOsSKINEN. Not that I know of.

Mr. Gowpy. All right. So that wasn’t accurate, and that came
from the White House.

Who says there’s not a smidgen of corruption? Who said that,
Commissioner?

Mr. KOSKINEN. My understanding is that was the President.

Mr. Gowpy. It was the President.

So that’s Jay Carney and the President both inserting them-
selves into the IRS scandal.

And you want to blame us for bringing the White House into it?

Mr. KOSKINEN. I haven’t blamed you at all.

Mr. GowDY. You just did, Commissioner. You just did.

Mr. KOSKINEN. Well, it’s a good argument.

All T said was the White House has revealed there were no Lois
Lerner emails. Treasury has given you all of their emails.

So to the extent that the argument was that Lois Lerner was
conspiring and emailing back and forth, thus far, I haven’t seen
any

Mr. GowDpy. Well, you can be engaged in a conspiracy that
doesn’t include the White House.

Mr. JORDAN. [presiding.] Gentleman, time is up.

Mr. KOSKINEN. Thank you, sir.

Mr. JORDAN. Well, I was wanting to let him go, but the guy be-
side me kept grabbing me.

The gentleman from Texas is recognized.

Mr. FARENTHOLD. Thank you very much, Mr. Commissioner.

And there’s a lot of passion on this, especially on my side of the
a%)sle. I was at home this weekend and it’s all anybody was talking
about.

The American people don’t believe for a second that this stuff
was lost accidentally. Mike Richline, a friend of mine who used to
work at my computer consulting company, still in the business,
emailed me, “Blake, there’s no way this could happen. You've got
to do something about it.”

And that’s the frustration that I'm getting from the American
people. And if we came back to you and said, “Oh, I don’t have the
resources to save all the records to comply with the IRS tax law,”
we wouldn’t—I wouldn’t—y’all wouldn’t let me skate.

So I don’t think you guys ought to be able to skate on the re-
source issues. And I'll get back to that in a second.

In the Clinton Administration, you worked in the OMB, didn’t
you, and part of your job was to oversee the executive branch rec-
ordkeeping and these Federal Records Act-type requirements? Did
you not do that?

Mr. KOSKINEN. That was actually done by the Office of Informa-
tion and Regulatory Affairs.
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Mr. FARENTHOLD. But were you involved in that when you were
with the Clinton Administration?

Mr. KOSKINEN. I was not involved personally, but I was the dep-
uty director for management.

Mr. FARENTHOLD. Okay. So are you familiar with the Federal
Records Act?

Mr. KOSKINEN. I am familiar with the Federal Records Act.

Mr. FARENTHOLD. It says the head of each Federal agency shall
make and preserve records containing adequate, proper documenta-
tion of the organization functions, policies, decisions, procedures,
and essential transaction of the agencies and goes on along those
lines.

Your IRS manual says the way y’all do that is to print out the
emails. Right?

Mr. KOsSkINEN. The official records—any official record.

Mr. FARENTHOLD. Anything that’s an official record.

Who decides what’s an official record?

Mr. KOSKINEN. The employees are provided background informa-
tion, and then they make a judgment as to whether it’s an official
record or not.

Mr. FARENTHOLD. All right. And so, if you're doing something
that you might believe is questionable, you might lean toward not
deciding that——

Mr. KOSKINEN. It’s possible. But we’ve trained over 2,000 infor-
mation resource coordinators across the Agency to continue to over-
see and encourage and make sure that we comply.

Mr. FARENTHOLD. All right. So in response to some earlier ques-
tions, you indicated in going through Lois Lerner’s emails that you
used search terms. Is that correct?

Mr. KOSKINEN. There were—search terms were used for all of the
searches in response

Mr. FARENTHOLD. All right. So how do you use search terms on
the hard-copy emails that she would have been required to print
out from that lost hard drive?

Has somebody gone through all of her files or the files of people
she routinely corresponded with to search those hard-copy records?

Mr. KOSKINEN. Yes.

Mr. FARENTHOLD. All right. Don’t you think it would have been
easier and saved some money if you’d have had that in electronic
form?

Mr. KOSKINEN. No doubt.

Mr. FARENTHOLD. All right. Let me—we heard from the other
side that there’s an issue with respect to the resources there.

Now—all right. I did this on my cell phone. And let me find my
notes here. Because you've got to—you guys got a lot of people good
at math at the IRS. So I'm going to assume you guys could figure
this out. All right?

So let’s say your procedure is to print the records out. All right.
So I went on to—did a Google search, said, “What’s the average
size of a Word document?”

And they said: Well, you can get 64,782 Word documents of
about 9 pages per gigabyte. A terabyte is 1,000 gigabytes.So that’s
64.8 million documents. All right?
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Now, I went on Amazon and saw you could buy a terabyte hard
drive for $59—about $59. Buy two of them. So, you know, $120.

The statistics in the industry, average cost to print a page of doc-
uments, it’s about 5 to 8 cents when you include paper and toner
and wear and tear on the printer.

So if you do that math and multiply it out, it looks to me like,
for every terabyte of storage you added to the email, you'd save $21
million in printing fees, not to mention the greenness of it.

How come some of the mathematicians at the IRS didn’t realize,
“Hey, we go out and”—all right. Let’s say you’ve got to buy a com-
puter and hook it up. All right. So let’s spend 5 grand on a backup
system for our email and save $21 million?

Mr. KOSKINEN. You've got 90,000 employees. Get one of those for
each employee.

Mr. FARENTHOLD. Well, each employee is not going to have mil-
lions of pages of emails and documents. You could do it on a sys-
tem-wide basis.

Mr. KOSKINEN. Not in our system you can’t.

Mr. FARENTHOLD. It’s not stored on an exchange server? Can’t
you get a Barracuda email backup that you see advertised on TV
that captures all the email?

Mr. KOSKINEN. Well, that’s one of the things when we looked at
it I’'m told the estimate was $10- to $30 million to create a server
that would hold all of that.

Mr. FARENTHOLD. All right. $10 million. $21 million to print.
You've already saved $10 million.

Mr. KOSKINEN. If we’re printing 21 million dollars’ worth of stuff,
probably.

Mr. FARENTHOLD. Well, if youre—and you’d be—no question
you’re complying with the Federal Records Act because you're sav-
ing everything. You wouldn’t be relying on the judgment. So this
lack of resources thing doesn’t fly.

I'm sorry. I ran out of time. I had some other questions.

But I will yield back.

Mr. JORDAN. Thank the gentleman.

The gentleman from Kentucky is recognized.

Mr. MAsSIE. Thank you, Mr. Chairman.

Mr. Chaffetz asked why the 6-month backup wasn’t applied to
Lois Lerner’s emails, and you suspected that it was too much effort.

Do you have any emails to indicate there was a discussion about
going to the backups to try and get hers?

Mr. KOSKINEN. There’s none that I know of.

Mr. MAssIE. Have you looked for any——

Mr. KOSKINEN. I'm not——

Mr. MASSIE. —to see what the IT staff—what sort of effort—you
mentioned they made an effort to retrieve the hard drive, but what
about the software effort on the servers?

Mr. KOSKINEN. They actually—as far as I understand, her email
was in her—from April on, she had——

Mr. MAsSIE. Right. But there was some on the servers.

Mr. KOSKINEN. —in her email account, she had that email. They
then were focused primarily on the hard drive, which is where she
had archived her emails.

Mr. MASSIE. Right.
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Well, that hard drive, you're saying, is gone. And I'll accept that
it’s gone.

But what about the software backups? You don’t see any evi-
dence of an email trail where the IT department was trying to go
to the servers to get those emails?

Mr. KOSKINEN. No. No. They went—they had on the server
emails from April forward. In terms of whether they went and ac-
tually went to the backup——

Mr. MASSIE. I understand that.

Mr. KOSKINEN. —backup tapes, I haven’t seen anything about
the backup tapes.

Mr. MAsSIE. Her hard drive crashed in April 2011.

Mr. KOSKINEN. I'm sorry.

In June 2011. We have emails from April 2011.

Mr. MAsSIE. Okay. All right. I'm on to another question.

Was that hard drive replaced?

Mr. KOSKINEN. Yes.

Mr. MASSIE. Are you in possession of that hard drive?

Mr. KOSKINEN. The Inspector General has it.

Mr. MASSIE. So could we look at that hard drive to see if she was
in the habit of deleting emails?

Mr. KOSKINEN. You’re welcome to ask the Inspector General for
it. He’s got it.

Mr. MASSIE. But, I mean, wouldn’t it be possible? Because you're
collecting emails from her associates. So you know which emails
she sent and retrieved.

Did it occur to you to look on her hard drive to see if she pur-
posely deleted any?

Mr. KOSKINEN. No. We haven’t looked at that. But we do have—
as I say, we’ve produced all of these emails. It'd be possible to take
a look at that.

Mr. MASSIE. So next question.

You said there’s about a 3 to 5 percent chance that a hard drive
will fail. That’s in a year. You testified to that last week and, also,
tonight. Right?

Mr. KOSKINEN. That’s right. That’s what I'm advised is the in-
dustry standard.

Mr. MASSIE. So that’s about a 1 in 30 chance if it were 3 percent.

But let’s see. Chairman Camp sent a letter to the IRS demanding
the IRS explain allegations of targeting Tea Party and other
groups, and her hard drive failed within 10 days, just doing a little
math here.

The probability of that failing in 10 days instead of a year is ac-
tually 1 in 1,000.

Mr. KOSKINEN. Well, that’s not the way—that’s not the way prob-
ability works.

Mr. MASSIE. I understand.

Mr. KOSKINEN. Every day

Mr. MASSIE. A lot of bad things could have happened. So maybe
it was 1 in 100 or 1 in 10 that something bad happens.

Mr. KOSKINEN. The way probability works is it’s the same prob-
ability every day. It’s like, when you flip a coin, if it lands heads
10 times in a row——
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Mr. MassIE. Yes. You can tell me how probability works. I took
the class at MIT. It’s about 1 in 1,000 that it would fail within the
10 days that she received that letter.

Mr. KoSKINEN. We must have taken a different probability class.

Mr. MAsSIE. I think so.

So can you tell me the timing of the other hard drives that failed
that were her associates? Were there any that failed in that same
time period or near that?

Mr. KOSKINEN. I don’t know. But we've got—they’re pursuing
that, and I haven’t—I don’t know what the list looks like.

Mr. MASSIE. Because if another one failed, one of her associates
within that same 10 days, that means it’s a 1 in 1 million prob-
ability that two hard drives failed with somebody dealing with this
case in that 10-day window if there’s a 3 percent annual prob-
ability.

Mr. KOSKINEN. As I said, we’re investigating that. We'll provide
you a full report, including the names and hard drives, when they
failed and whether emails were lost as a result of the failure.

Mr. MassIE. Correct.

And notice I am not questioning your integrity.

Mr. KOSKINEN. I appreciate that.

Mr. MassIE. We're talking about numbers here.

Mr. KOSKINEN. Right.

Mr. MASssIE. I do, though, sort of question your judgment a little
bit about not sharing this bad information with us.

You had some suspicion in February and then in March that
maybe all the emails might not be retrievable. There’s a saying
that bad news never gets better with age, never improves with age.

And what I want to ask you now is: Are there any other anoma-
lies in the data or in the retrieval of emails that you can think of
now so we can avoid having a second hearing on this in 6 months?

Mr. KOSKINEN. That’s a fair question, a good question.

I'm not aware of any.

Mr. MAsSIE. Okay. So there’s nothing like somebody came to
you

Mr. KOSKINEN. Other than we’re pursuing the other custodians.

Mr. MassiE. Right. The other eight hard drives that have failed.

Mr. KOsSkINEN. Right. That’s what we knew last week. We're still
looking. I don’t know what the final number will be.

Mr. MassiE. Okay. So you understood my question?

Mr. KOSKINEN. I understand your question.

Mr. MASSIE. A hint of bad news that was similar to the bad news
you had in February, I'm asking you to just share it now.

Mr. KOSKINEN. And I've said I do not know of any other bad
news, as you put it.

Mr. MAsSIE. Okay. One final question.

If we had a flat tax or a fair tax, would we be here today?

Mr. KOSKINEN. No. I'm a big supporter of tax simplification. I
support Chairman Camp’s attempt to move that dialogue forward.
I'm prepared to be as helpful as I can.

Mr. MASsSIE. I do, too. Thank you very much.

Mr. JORDAN. The gentleman from Kentucky with several patents
and a degree from MIT in engineering made some great points.

We'll now go to the gentleman from Georgia.
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Mr. CoLLINS. Thank you, Mr. Chairman.

I appreciate that. I am not a student of MIT. I have three de-
grees ranging from a bachelor’s degree, to a theology degree, to a
law degree.

And this has been an amazing story. I sat here in front just a
few weeks ago, relative time frame, and I asked you, you know,
and just said without any definition can we provide all the things
you agreed to.

But when you just take a step back, this has just got to be—I
have a 15-year-old that I love dearly. He’s different than my other
two children because my 15-year-old has an active imagination. His
active imagination can lead you on some pretty amazing trips.

And let’s just think about this for just a moment. You have an
agency, supposedly, in Cincinnati that decides on its own, just sua
sponte—just say, “We're going to start looking into certain files. By
the way, then, we don’t tell Washington. We don’t let anybody else
know,” all those pretty well set the fact that that was probably not
accordance to good policy.

When the chairman of our—one of our committees makes an in-
quiry concerning this kind of information, a hard drive fails. 2
weeks later all of a sudden then Cincinnati decides to tell that we
have an issue.

We move forward in this progression, and we have seen the Fifth
taken, we've had evidence come here when you said we’re going to
have— you know, all the evidence, all of the facts, presented. And,
again, it’s still sort of hard to believe that even it should have at
least come up, “I'll produce all that I have. But, oh, by the way,
we’ve got a problem.”

It also seems hard to believe, as you go through this whole story,
that when the Inspector General was going through this whole
thing, nobody seems to have told him, “Oh, by the way, we’re miss-
ing some emails.”

According to him

Mr. KOSKINEN. That’s right. But nobody that I know knew that
was dealing with the Inspector General they were missing emails.

Mr. CoLLINS. But we’re investigating—but, at that time, it was
investigating this whole thing, which Ms. Lerner was a big part of.

Mr. KOSKINEN. Correct.

Mr. CoLLINS. Okay. So, again, I guess, as I go back to my 15-
year-old here, at a certain point in time, I have to just look at him
and I have to say, “Cameron, at a certain point in time, the load
you’re carrying in the bull in the back of the truck don’t add up
anymore and nobody believes it.”

It’s a bad position for you. I would hate to be in your position.
You've had an extended life of great service to this country.

But what is really troubling and—for the people in the 9th dis-
trict of Georgia, whether you figure probabilities or not, they have
a pretty good meter, and the meter right now on both—really, on
both Democrats I know and Republicans I know has just gotten
full.

This story is just becoming more implausible as it goes. It crash-
es at a certain time. We can’t find it at a certain time. No one was
told about it at a certain time.
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I'm going to take you seriously that you really take responsibility
for your job at the IRS. Is that correct?

Mr. KOSKINEN. Yes.

Mr. COLLINS. And you take responsibility for the custodians of
the records because you’re the man at the top, as you said before?

Mr. KOSKINEN. Correct.

Mr. CoLLINS. Then, did you notify the archivist when you
learned of the destruction of Ms. Lerner’s emails earlier this year?

Mr. KOSKINEN. It was not a destruction of her emails. It was

Mr. CoLLINS. Or loss of.

Mr. KOSKINEN. It was a loss of emails. I did not.

Mr. CoLLINS. Okay. And that is supposed to be.

Now, let me ask you this. In Ms. Lerner’s emails that you found
out that we may not be able to obtain—you’ve talked about this be-
fore. Some things are supposed to be kept. Some things are not
supposed to be kept.

If you knew that there were some emails you might not could
have found, there probably or possibly could have been emails in
there that should have been kept under the Records Act. Correct?

Mr. KOSKINEN. If there were emails to be kept under the Records
Act, they would have been printed out. The responsibility is, if you
have an email that’s a record, you print it out in hard copy. It’s
an archaic system, but that’s the system.

Mr. COLLINS. But you can’t say—especially if there was a possi-
bility of something not right, you can’t have—you cannot sit here
and say that Ms. Lerner would have kept or printed off emails she
would not have wanted to be kept. Correct? If you can, then there’s
a whole line of questions a whole lot of people are going to start
coming back for.

Mr. KOSKINEN. My understanding is every employee is supposed
to print records of—that are official records on hard copy and keep
them. She had hard-copy records. I don’t know whether anything
that was lost was an official record or not.

Mr. COLLINS. So it would be a matter of then just caution—or
prudence that you should have probably told the archivist this?

Mr. KOSKINEN. No. I'm supposed to tell the archivist if there’s
been a destruction of records.

Mr. CoLLINS. Well, a hard drive destroyed, would that not qual-
ify as destruction or are we back to parsing terms again?

Mr. KOsSkKINEN. No. This is about her—her archives for record
purposes are hard copies printed out of emails.

Mr. CoLLINS. That you know of.

Mr. KOSKINEN. I don’t know—you know, that’s what she was
supposed to do.

Mr. COLLINS. But, again—but, again

Mr. KOSKINEN. Whether she did it or not I don’t know.

Mr. COLLINS. —I'm trying to take it off of you.

What you know of, but in a sense, where you’ve lost it and it’s
since been destroyed, no way to go back and find—the hard drive
was destroyed. Only what was printed was left.

There’s no way for you to tell if you should or should not have
told the archivist. Correct?

Mr. KOSKINEN. Correct.
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Mr. COLLINS. So, in prudence, you should have told the archivist.
Would that not be true?

Mr. KOSKINEN. I could do that. Yes.

Mr. CoLLINS. Mr. Koskinen, again, this is a long story. The peo-
ple are just looking for the truth. And there are a lot of, probably,
parents and nonparents and grandparents out there who've trailed
the story this long together and they just don’t understand.

They don’t get it because they don’t get the same—they can come
with a story at the IRS and the IRS would just basically say, “We
don’t want the story. We don’t care how much you’re broke. We
don’t care how much you couldn’t afford to keep it. We just want
the records that you’re supposed to provide.”

Mr. KOSKINEN. Right. And——

Mr. CoLLINS. This is a sad trail down a wrong road.

Mr. Koskinen, your service has been good. Unfortunately, you're
running into a dead end, and the American people are tired of it.

Mr. Chairman, I yield back.

Chairman ISSA. [Presiding.] The gentleman yields back.

We now go to the gentleman Mr. Massie.

Mr. KOSKINEN. We've had him already.

Chairman ISsA. You've already gone?

Mr. MASSIE. Yep.

Chairman IssA. Thank you. My order here——

1 Mr. KOSKINEN. It was an interesting conversation, but we’re
one.

Chairman IssA. Well, he may say again. You never know.

We now go to Mr. Meadows.

Mr. MEADOWS. Thank you, Mr. Chairman. And thank you for
your patience.

So let me follow up on Mr. Collins’ line of questioning.

The Federal Records Act requires emails to be part of the record
to be printed out. Is that correct?

Mr. KOSKINEN. Yeah. If the email is a record, it should be print-
ed out in hard copy, is the IRS policy.

Mr. MEADOWS. So what is your definition of a record?

Mr. KOSKINEN. The record is, as the Act provides, any record of
Agency actions or policies. If you're just sending emails conversing
back and forth, those aren’t records.

Mr. MEADOWS. Conversing back and forth with regards to what?
Because that’s not what your manual says.

Mr. KOSKINEN. Pardon?

Mr. MEADOWS. That’s not what your manual says.

Mr. KOSKINEN. The manual says any record of Agency actions,
policies or anything that would reveal important Agency policies.

Mr. MEADOWS. It says specifically emails are records when they
are created or received in the transaction of agency business.

Mr. KoSKINEN. That’s correct. So if we're doing an exam or we
have a litigation, all of the information about that exam and that
information is

Mr. MEADOWS. So what youre saying is that none of Lois
Lerner’s emails are part of Agency business?

Mr. KOSKINEN. Lois Lerner printed hard-copy emails which have
been provided to you.

Mr. MEADOWS. Hard copy of how many emails?
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Mr. KOSKINEN. I have no idea.

Mr. MEaDOWS. Of all of them?

Mr. KOSKINEN. All of her emails were not official records.

Mr. MEADOWS. And under what definition? Because I pulled the
definition because, you know, really, all I have to go by is the law.
And that’s what you would have to go by. And I pulled the defini-
tion out of your policy book.

Mr. KOSKINEN. I would assure you I have not read very many
Lois Lerner emails. But of the 67,000 you'll ultimately have, I will
guarantee you a reasonable number of them are not going to be of-
ficial records.

Mr. MEADOWS. Under what definition?

Mr. KOSKINEN. Under the definition in that brochure.

Mr. MEADOWS. Well, this definition says that they need to be ma-
chine-readable materials. That qualifies to almost every single
email. “Machine-readable” is what this said.

Mr. KOSKINEN. In terms of:

Mr. MEADOWS. I would like to ask that we put this in the record,
if we could.

Chairman IssA. Without objection, so ordered.

Mr. MEADOWS. So if I'm following your manual and there has
been no wrongdoing, I think is what your testimony says, there’s
been no wrongdoing—isn’t that what you said?

Mr. KOSKINEN. Yes. No wrongdoing in terms of the destruction—
potential loss of these emails.

Mr. MEADOWS. All right. So when someone did not notify the Na-
tional Archives, was that wrongdoing? When you lost these, when
you automatically said, “Golly, we can’t find the emails. There
might be just one email in there that’s a record,” would that be a
wrongdoing or breaking the law?

Mr. KOsSKINEN. If we didn’t advise the archivist that we lost
records we knew——

Mr. MEADOWS. Well, you didn’t advise them because I have——

Mr. KOSKINEN. We did not have any evidence at this point
whether they were official records or not. As stated by Mr. Collins,
we could have called and said, “We’ve lost some emails and we
don’t know whether they’re records or not. We thought we’d let you
know,” but we did not do that.

Mr. MEADOWS. Okay. Can I submit for the record a letter from
the National Archives expressing their concern over the fact that
there may be official records that were not

Chairman IssA. Without objection, so ordered.

Mr. MEADOWS. So all of this in not following up is really, accord-
ing to the Democrats—really a money problem, and you’ve con-
curred with that.

Is that what you would indicate?

Mr. KOSKINEN. We would be in much better shape if we had an
electronics records system that was an official record.

Mr. MEADOWS. And the reason you don’t is because of money?

Mr. KOSKINEN. I'm told that 2 years ago, when they considered
trying to do that, that they didn’t have the funds to do it.

Mr. MEADOWS. So can we tell the American taxpayers, then, that
if they just don’t have really the money to comply with IRS stat-
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utes, that that’s okay, that it’s okay to break the law as long as
they don’t have the money to comply?

Mr. KOSKINEN. I don’t think we’ve established that the IRS broke
the law.

Mr. MEADOWS. Well, there is wrongdoing in terms of not keeping
all the records according to the Federal Records Act.

All of the records—would you agree some of the records are miss-
ing?

Mr. KOSKINEN. I have no idea whether official records are miss-
ing or not. I have no idea

Mr. MEADOWS. So your testimony today—Ilet me make sure.

Your testimony today is that you do not know whether there are
missing emails?

Mr. KOSKINEN. You just asked about missing official records. I do
know there are missing emails.

Mr. MEADOWS. Would a normal person assume there may be one
record in all of those emails that are missing?

Mr. KOSKINEN. We don’t know how many are missing. We

Mr. MEADOWS. A reasonable person. No. You'’re an attorney. A
reasonable person.

Wouldn’t a reasonable person think that, in thousands of emails,
there would be one official record?

Mr. KoSKINEN. We don’t know if thousands are missing or not.
We are producing 24,000.

Mr. MEADOWS. I didn’t ask you that.

I said: A reasonable person, wouldn’t they agree? Are you a rea-
sonable person?

Mr. KOSKINEN. Last time I checked.

Mr. MEADOWS. Okay. Wouldn’t you think that there might be one
record in there?

All right. Let me finish out.

Because you say it’s a money issue, are you aware that $49 mil-
lion were spent on conferences during this same time period? $49
million?

Mr. KOSKINEN. That was in

Mr. MEADOWS. Between 2010 and 2012, $49 million, according to
the TIGTA report.

Mr. KOSKINEN. A substantial number of those are training con-
ferences, bringing:

Mr. MEADOWS. I didn’t ask you that.

Were you aware that $49 million was—yes or no?

Mr. KOSKINEN. I was not aware of the number.

Mr. MEADOWS. Okay. $49 million. Some of that, $3,500 a night.
We've already talked about a Star Trek video.

Mr. KOsSKINEN. That was all in 2010.

Mr. MEADOWS. Do you think you could have moved some of that
$49 million to pay to make sure that the Federal records were real-
ly preserved?

Chairman IssA. The gentleman’s time has expired.

You may answer.

Mr. KOSKINEN. I don’t know the details of those events and
which were training and what were wasted funds. It’s all 3 and 4
years ago, long before I arrived.
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Chairman IssA. That wasn’t the gentleman’s question. The gen-
tleman’s question was: Do you think any of the “money” on those
conferences, including the one for making a Star Trek video—
whether or not that could have been used properly for this pur-
pose?

Mr. KOSKINEN. Well, you needed 10- to $30 million. Whether
there was $30 million there, $10 million in that or not, I don’t
know. If there was money wasted, they certainly could have used
it for this purpose. That’s clear.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from Michigan, Mr. Bentivolio.

Mr. BENTIVOLIO. Thank you very much, Mr. Chairman.

Nice to see you again, Commissioner.

Before I forget, I have two questions—or two lines of questioning.

You said four to five people report to you regularly. Who are
they? Can we have their names and titles.

Mr. KOSKINEN. Of the people who report to me? I actually have
about 30 people who report to me regularly. There have been four
or five who report to me in this area.

Mr. BENTIVOLIO. Okay. Can we have their names and titles.

Mr. KOSKINEN. I'll be happy to provide those.

Mr. BENTIVOLIO. Great. Great.

Do you believe there’s a difference between objectivity and neu-
trality?

Mr. KOSKINEN. That’s an interesting question.

I suppose you could be objective—I don’t know. I think most of
the—both terms would imply that you're not involved personally in
an issue. You're objective about it or you’re neutral about it.

Mr. BENTIVOLIO. So they’re synonyms?

Mr. KOSKINEN. I would think they could be viewed as synonyms.
Yes.

Mr. BENTIVOLIO. Objectivity is the ability to judge fairly despite
bias, and neutrality is to have no stance regarding a particular
issue.

Do you think that employees at the IRS have any self-interest in
who’s elected as President of the United States?

Mr. KOSKINEN. I think, as individuals, every American has an in-
terest in who’s elected President of the United States.

Mr. BENTIVOLIO. Would you say they're trying to be nonpartisan,
IRS, nonpartisan?

Mr. KOsSKINEN. IRS is nonpartisan. It doesn’t mean they can’t
have an interest in understanding the importance of the presi-
dential election.

Mr. BENTIVOLIO. Okay. But theyre not supposed to have—to
back one party or another, are they?

Mr. KoskINEN. The Hatch Act does not prohibit IRS employees
on their own time——

Mr. BENTIVOLIO. In their official duty.

Mr. KOSKINEN. Pardon?

Mr. BENTIVOLIO. In their official duty.

Mr. KOSKINEN. In their official duties, it’s absolutely prohibited.

Mr. BENTIVOLIO. Okay. So my question is about self-interest.
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Do you believe that employees of the IRS can remain objective
when analyzing the tax implications of groups and people that
want them to lose their jobs?

Mr. KOSKINEN. Want them to lose their jobs?

I think so. I think that they are professionals. They’re dedicated
to

Mr. BENTIVOLIO. I have no doubt in their professionalism. I'm not
asking you about that. I'm asking you about their neutrality and
how it affects their objectivity.

Do you believe that any person can sustain objectivity towards
someone that they perceive as a threat to their livelihood?

Mr. KOSKINEN. I think they could be objective about it. I'm objec-
tive about continuing to hear—this is my eighth hearing, and I'm
objective about it.

I have good friends on all the committees. Even though some of
these hearings are a little more contentious than others, but I can
be objective about it. It comes with the territory.

Mr. BENTIVOLIO. So what are they afraid of?

I mean, the emails just provide all the information. It seems to
me that, if it was just, let’s say, somebody got carried away, you
could have said, “Well, we apologize. We'll fix it. It will never hap-
pen again.”

But the IRS isn’t doing that, are they?

Mr. KOSKINEN. Thus far, since—as I recall, Commissioner Werfel
and I have said it. There—people were unfairly selected. That was
a mistake.

I've apologized to anyone who was actually discriminated
against, and I've said I am committed that that won’t happen
again.

Mr. BENTIVOLIO. But we’re concerned about where it comes from.
Because it wouldn’t be this big of an issue if there was really just
some loose cannons in the outfit, so to speak. I mean, it seems to
me that you could’ve said they made a mistake, they shouldn’t
have done it, we’ve punished them, let’s move on. But they didn’t
really do that.

Mr. KOSKINEN. The people involved in the chain of command in
this issue are all gone.

Mr. BENTIVOLIO. I think there’s—or retired?

Chairman IssA. They were——

Mr. KOSKINEN. They’re no longer with the agency.

Mr. BENTIVOLIO. Right. Except the ones in 1600 Pennsylvania
Avenue.

Thank you very much. I yield back.

Mr. JORDAN. Would the gentleman yield?

Mr. BENTIVOLIO. Yes. I yield to

Mr. HORSFORD. Would the gentleman yield to the gentleman

Chairman IssA. He’s already yielded to the gentleman from Ohio.

Mr. JORDAN. I thank the gentleman.

Mr. Koskinen, earlier you said that you did not tell Treasury—
when you learned in April, from who you can’t remember, when
you can’t remember, sometime in April, you said you did not com-
municate with the White House or with Treasury; is that accurate?

Mr. KOskINEN. That’s correct.
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Mr. JORDAN. Here’s a story from last week in Politico. It says,
“In April of this year”—this is from Neil Eggleston, the White
House Counsel. “In April of this year, Treasury’s Office of General
Counsel informed the White House Counsel’s Office that it ap-
peared Ms. Lerner’s custodial email account contained very few
emails.”

So they were informed in April, the White House Counsel, from
the Treasury’s Chief Counsel. So how did the Treasury Chief Coun-
sel find out?

Mr. KOSKINEN. I don’t know.

Mr. JORDAN. Did you tell people in the IRS, don’t go tell anybody
this stuff until we get all the information? Did you give that in-
struction to your folks?

Mr. KOSKINEN. No.

Mr. JORDAN. So someone—did you—so someone at IRS told
Treasury’s Chief Counsel?

Mr. KOSKINEN. I assume that must be what happened.

We meet with the Treasury regularly. I meet every 2 weeks

Mr. JORDAN. Why you didn’t you them, then?

Mr. KOSKINEN. Pardon?

Mr. JORDAN. Why didn’t you tell them?

Mr. KOSKINEN. Because I'm not reporting to the Treasury about
this investigation. It’s under our—it’s our responsibility, and we're
taking responsibility——

Mr. JORDAN. You don’t know who told them?

Mr. KOSKINEN. Pardon?

Mr. JORDAN. You don’t know who told them?

Mr. KOSKINEN. I have no ideal who told them.

Mr. JORDAN. Did you tell someone else to go tell Treasury just
SO——

Mr. KOSKINEN. No.

Mr. JORDAN. —you wouldn’t have to?

Mr. KOSKINEN. No.

Mr. JORDAN. You have no idea how the White House and how
Treasury learned that this happened, that Lerner emails were lost
in April and we didn’t know till June. You have no idea how that
happened.

Mr. KOSKINEN. No. I've not had any discussions

Mr. JORDAN. Well, we'd like to know who at IRS told the Treas-
ury Chief Counsel, who then told the White House Chief Counsel,
and they knew 2 months before we did. So we’d like to know who
that person at the IRS is who informed them about something that
important and you didn’t feel it was incumbent upon you to tell us.
Can you find us that person?

Mr. KOSKINEN. I thought I was—I don’t know who it is, but——

Mr. JORDAN. Well, find out. You run the agency.

Mr. KOSKINEN. Fine. I was going to say, the

Mr. JORDAN. Why don’t you send an email to all the employees
in the IRS saying, “Whoever told the White House Counsel that we
lost Lois Lerner emails or that at least there was the potential that
we were going to lose them, I want to know who that person is so
I can tell—I can tell the chairman of this committee and we can
question them”? Can you do that for us?
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Chairman IssA. The gentleman’s time has expired. You may an-
swer.

Mr. KOSKINEN. Can I—so you can question them. And what will
you

Mr. JORDAN. Of course. We want to know why they told them.
You didn’t want to tell them.

Mr. KOSKINEN. I didn’t not want to—I told you, we run the inves-
tigation. I have not talked to—and the production of documents. I
am not—Treasury doesn’t tell me what to do. I don’t tell Treasury
what we’re doing——

Mr. JORDAN. I'm not talking Treasury. I'm talking IRS.

Mr. KOSKINEN. I'm telling you about the IRS.

Mr. JORDAN. Someone from the IRS told Treasury.

Chairman IssA. I thank the

Mr. JORDAN. I want to know who that person is. Because it
wasn’t you.

Mr. CUMMINGS. Regular order, please. Regular order.

Mr. HORSFORD. Mr. Chairman, point of order. You’ve gone over
a minute——

Chairman IssA. State your point of order.

Mr. HORSFORD. The point of order is that the——

Chairman IssA. State your——

Mr. HORSFORD. —gentleman is over 1——

Chairman ISSA. State your point of order.

Mr. HORSFORD. The point of order is the gentleman is over his
time.

Mr. JORDAN. The real point of order is he won’t answer the ques-
tion.

Mr. HORSFORD. Point of order. The chairman cut me off
when

Chairman IssA. I'm cutting you off again. We will maintain deco-
rum.

Mr. HORSFORD. There is no decorum.

Chairman IssA. The parliamentarians will provide anyone with
the proper way to state a point of order, which is, as Ms. Speier
did, to cite within the rules a point of order as to whether rules
are being properly adhered to. Congresswoman Speier did a very
good job of citing a point of order. And I would ask all folks to
please use the parliamentarians before they cite a point of order.

We now go to the gentleman from Florida, Mr. DeSantis, for 5
minutes.

Mr. DESANTIS. Commissioner, have you reviewed Dave Camp’s
letter from June 3rd, 2011, that he sent to the IRS?

Mr. KOSKINEN. I have not reviewed it. I only saw it this after-
noon briefly.

Mr. DESANTIS. Well, this is one of the—so he writes a letter. Lois
Lerner’s hard drive crashes 10 days later. You're supposedly now
in charge of writing the IRS. And you haven’t looked at that letter?
You haven’t reviewed that letter?

Mr. KOSKINEN. I scanned that letter. 'm not doing the investiga-
tion of what happened around——

Mr. DESANTIS. Well, that letter requested that email records be
preserved and turned over to the committee, the Ways and Means
Committee.
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And, according to your testimony, when her hard drive crashed,
they never went to the backup servers to retrieve her emails, cor-
rect?

Mr. KOSKINEN. No. No. They never went to the backup tapes.

Mr. DESANTIS. Exactly.

Mr. KOSKINEN. The backup server is very different. There is no
backup server. There’s a server that operates the emails.

Mr. DESANTIS. Right. And then the tapes that they're stored on
offsite, they never got the emails back. So even though——

Mr. KOSKINEN. I think——

Mr. DESANTIS. —the Congress requested it, the IRS didn’t care.
They just decided they’re not going to go the extra mile to get
those.

Now, you testified last week in the Ways and Means Committee
that you knew there was a problem February 2014 with Lois
Lerner’s emails, correct?

Mr. KOsSKINEN. I was advised there was an issue.

Mr. DESANTIS. Right. And in mid-March, the IRS, according to
your testimony, review team learned additional facts about her
mysterious computer crash, correct?

Mr. KOsSKINEN. That’s correct.

Mr. DESANTIS. And then you testified in this committee at the
end of March. And you promised this committee—they played the
montage. Gowdy, Chaffetz, Jordan, Issa, everyone: Get us Lois
Lerner’s emails, get us Lois Lerner’s emails. You said, yes, we’ll do
it.

You never mentioned, you never disclosed that there were real
problems about whether you were, in fact, going to be able to turn
over those emails, correct?

Mr. KOSKINEN. At that time, I did not know they were real prob-
lems. At that time

Mr. DESANTIS. Well, here’s what you told Dave Camp. You said,
“In February”—and this is page 6 of your testimony last week. “In
February, what we knew was there was a problem because we
were looking at from it the standpoint of where—what timeframe
it was in which her emails appeared, and it appeared that there
were not enough emails in that timeframe.”

So in mid-February you had reason to believe that you were
short of emails in that critical timeframe, per your testimony last
week, correct?

Mr. KOSKINEN. When I say “we,” the review team did that. I
knew simply that there was a problem in the way the emails were
spread throughout the timeframe. I did not know the details of it.

Mr. DESANTIS. Well, your testimony said “we,” meaning the IRS.
So I guess

Mr. KOSKINEN. The IRS, that’s correct.

Mr. DESANTIS. —now you’re saying that you did not know that,
that you were somehow, even though the Commissioner——

Mr. KOSKINEN. No.

Mr. DESANTIS. —you’re not in the loop.

Now, here’s the issue.

Mr. KOSKINEN. Good.
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Mr. DESANTIS. Jason Chaffetz was going back and forth with you
at the March hearing, and you basically told him, “We will get
Lerner’s emails. They are stored in servers,” is what you said.

Now, my question for you is, why say that if you knew, one,
there was a problem with Lerner’s email, and, two, you knew that
the backup tapes were only saved for 6 months? Why tell Chaffetz
that you were going to be able to retrieve it when you had reason
to believe that that may not be the case?

Mr. KOSKINEN. Because, at that time, we had pulled all of the
emails out of her hard drives and others and had put them into a
server system known as Clearwell, is my understanding, which is
the way we search them.

Now, they have to be searched—it’s a pool. You have to then pull
out—it’s got video——

Mr. DESANTIS. No, I understand that. But, again, your testi-
mony—there was reason in mid-February that there were not
enough emails. So whatever pool you had, there was a time period
in question with the computer crash, you testified that there was
a possibility that this was coming up short.

So the question is, you made a choice, as you testified, not to dis-
close this fact to Congress. Now, you've been asked, when did you
know for sure there were emails missing? You said April. When in
April? You said April. You wouldn’t get any more definitive from
that.

And then you said you were advised not to disclose it. Who ad-
vised you

Mr. KOSKINEN. Nobody.

Mr. DESANTIS. —not to disclose it?

Mr. KOsSkINEN. I did not say I was advised not to disclose it.

Mr. DESANTIS. Then why didn’t you disclose it?

Mr. KOSKINEN. Because my sense was what we needed to do was
find out the facts and the details, and when we found those, we
would give you all of the information.

My experience, as I explained to Congressman Camp, is last
Monday we did provide information that we had just learned that
day, our staff did, that we had custodians who had lost—who had
hard-drive crashes.

Mr. DESANTIS. I understand that. But you've acknowledged——

Mr. KOSKINEN. And, immediately thereafter, people leaped to
conclusions in the public with press releases which, 3 days later,
turned out to be wrong.

So my point is——

Mr. DESANTIS. I think that you have a duty of candor to Con-
gress and the American people. And you certainly had some reason
to believe that there were going to be issues with producing her
emails in your March testimony

Mr. KOSKINEN. We——

Mr. DESANTIS. —because you've admitted it with Ways and
Means, that there were issues.

Now, maybe you weren’t kept up or maybe you weren’t following
closely enough. I don’t know. But I think this is very important, be-
cause the average taxpayer looks at this, and if they are ever in
a situation where they can’t produce documents, they are presumed
guilty, period, end of story. It’s not even a question. And yet the
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IRS is in a situation where they can say, well, we had a computer
crash.

The probability of that is very small, as Mr. Massie indicated.
Just so happened to happen 10 days after Dave Camp asked for in-
formation.

And so I don’t think that the American people are satisfied with
this. And, with all due respect, I don’t think your testimony is
going to be satisfactory to those who have real concerns about
whether we’re going to get to the bottom of what happened with
the IRS.

And I yield back.

Mr. KOSKINEN. Can I make just one point——

Chairman IssA. It is the practice of the committee to always let
a witness answer a question if there’s a question pending. The gen-
tleman may answer.

Mr. KOSKINEN. I appreciate it. This is just a statement I want
the public to be confident about, and that is: When we’re dealing
with taxpayers, and if they can’t produce a record, we are open to
their producing other evidence that would be consistent with that.

So if somebody said, we've lost some emails but I've recon-
structed 24,000 of them, we would take that into consideration.
And, in fact, there’s a legal precedent that says, if your actions and
the evidence generally produces support for what you say hap-
pened, even if you don’t have the documents, that’s acceptable.

So the idea that if you've lost a document it means you've lost
the case with the IRS, that’s incorrect. We actually will work with
taxpayers, trying to make sure that they’ve got supporting informa-
tion of any kind.

Our notices out to corporations say: Here’s what we’d like in doc-
uments, but if you haven’t got them all, if you've got something
close to that, if you can give us other information, we’ll take that.

So I just want the record to be clear

Mr. DESANTIS. Well, we’d be happy to accept whatever alter-
natives you could produce to show what Lerner did.

Chairman IssA. The gentleman’s time has expired.

Commissioner, the good news is there aren’t as many Members
left for the second round, so this should be fairly brief.

Mr. KOSKINEN. I liked it in the old days where you only had one
round.

Chairman IssA. How old is that?

Mr. KOSKINEN. Oh, it must be very old.

Chairman IssA. Well, we’ll try to be fairly short.

Mr. Cummings?

Mr. CuMMINGS. Commissioner, let me say this. I really thank
you. I thank you from the depths of my heart for taking on this
task.

I cannot begin to tell you how pained I feel listening to all of this.
You know, when you've got a person who has given what you’ve
given and have been brought into difficult circumstances—and I
don’t know how old you are, but, you know, at my age, I begin to
think about my own mortality and think about my reputation.

First of all, I want to thank you for being who you are. I want
to thank you for giving a damn and caring about our country.
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Some of the statements that have been made here today make
it look like, you know, you're just coming up here trying to fool peo-
ple, when under Republican and Democratic administrations you
have been highly regarded.

I've said it before, and I'll say it again: We’re better than that.
We are a better country than that. And we are a better committee
than that.

You know, when I re-reviewed the IRS employees’ interviews,
you know what they said? It was very interesting; they said some-
thing similar to what you said. They said they were constantly
asked about their party affiliation and that kind of thing. Some of
them were Republicans; some were Democrats. One even described
himself as a very conservative Republican. But you know what
they said? They said they left their party hats at the door. You
know why? Because they wanted to make sure, when they went in
there and did their job, that they did it in a way that was fair to
all Americans.

And so, yeah, there are issues, but I don’t—you know, sometimes
I sit here and I listen to all this—and somebody asked me about
this committee the other day, and they said that if you were to
leave the committee today, what will you most regret? I said, I
would mourn for what could have been. I would mourn for what
could have been.

We are a Committee of Oversight and Government Reform. And
I am glad that the IRS took the nine recommendations of the IG—
who, by the way, was appointed by a Republican, the same IG that
said no White House involvement. But we just push the facts over
there, say, oh, he’s coming up here, let’s see what we can do to him.

But you know what? After the hearing is over, I care about your
reputation. I care about what people think of you. And I really
mean that. And I don’t want a moment to go by without you know-
ing that I appreciate you coming into this institution, giving it the
best you’ve got, and then having to come in here and go through
this hell.

And that’s not to say everything was done perfectly. I don’t think
anybody up here is perfect. All of us have had problems. As I say
to my constituents, all of us are the walking wounded, and if we
aren’t the walking wounded, we just keep on living.

And so, again, I want to thank you very much.

And, by the way, if there was any kind of inappropriate criteria,
I've said it before, I have a problem with that with regard to con-
servatives, I also have a problem with regard to progressives and
anybody else.

And I'm sure I speak for all our Members when I say thank—
I really do thank you.

Mr. KOSKINEN. Thank you.

Mr. CumMINGS. With that, I yield back.

Chairman IssA. I thank the gentleman.

The gentleman from Ohio is next in seniority.

Mr. JORDAN. I thank the chairman.

Look, I agree with the ranking member; we’re all imperfect, we
all are in need of God’s grace. And we do appreciate the public
servants who work hard every day on behalf of the American peo-
ple.
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But I will tell you something. I also care about the thousands of
people who were denied their First Amendment rights when this
targeting scheme took place. I care about people like Catherine
Englebrecht, who was visited six times by the FBI after she applied
for tax-exempt status, who after she applied had her personal and
business finances audited by the IRS for the previous 2 years, who
got visited by ATF, OSHA. I care about those people, too, and
that’s why we’re so concerned about getting to the truth.

And so I just have one question, and I'll be quick.

Mr. Koskinen, you've testified several times here tonight, an-
swered many questions where we talked about, you knew there
were problems in February, you knew there were more problems in
mid-March, you came in front of this committee in late March, you
didn’t disclose to us, but then someone—and the reason you said
you didn’t disclose to us was because this was so important, so crit-
ical that you get all the information, get all the facts, get all the
information, and then give it to us, correct? You wanted to get the
full story before you went public with any of this, correct?

Mr. KOSKINEN. And I would remind you, when I testified here in
March, I had no idea whether there was a serious problem or not.
I just knew there was an issue.

Mr. JORDAN. You knew there was an issue, you knew there was
problems.

Mr. KOSKINEN. Right.

Mr. JORDAN. Based on your testimony, you knew that there had
been a crash of her computer. I mean, that’s in your testimony.

But your testimony is you wanted to get all the facts before you
went public, right?

Mr. KOSKINEN. Yes.

Mr. JORDAN. You thought that was important.

Mr. KOSKINEN. Yes.

Mr. JORDAN. To get all the information.

Mr. KOSKINEN. Yes.

Mr. JORDAN. And yet, one of your employees told the Treasury
and the White House in early April—

Mr. KOSKINEN. One of our——

Mr. JORDAN. Whoa, whoa, whoa, whoa, whoa. So all 'm asking
is, if it was so important, so critical to get the full picture before
this information got out, why didn’t—why didn’t you tell all the
people who work in your agency, we’re not going to say anything,
we're not going to communicate about this until we get the full pic-
ture?

Why didn’t you give that instruction to—if it’s so critical that you
can’t share with Congress—you waited 2 months after you knew in
April that there were lost emails. If it’s that important, then why
didn’t you tell your employees, don’t talk about this, don’t tell the
White House Counsel, don’t tell the Treasury Counsel? Why didn’t
you give that instruction?

Mr. KOSKINEN. Because I didn’t think that—if somebody actually
told anyone—I didn’t tell them they shouldn’t tell this committee.
I was not telling people what not to do. I set forward a program
in which I said, we need to find all of the facts, we need to pull
it all together, and we will make a public disclosure of it, which
we did.
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Mr. JORDAN. But that’s not what happened, Mr. Koskinen. The
Chief Counsel at Treasury knew about it and talked to the Chief
Counsel at the White House in April, right after you found out
about it. That’s what we’re concerned about.

All P'm saying is, if it’s so important, I think a proactive leader,
a good manager would say, hey, let’s get to the truth first, let’s get
all this, let’s not communicate this, let’s tell everyone at the same
time, let’s tell Congress the same—if it’s okay to tell the White
House, why isn’t it okay to tell the people’s house?

Mr. KOSKINEN. Because the White House is not going to do what
the Ways and Means Committee did with the piece of information
we gave them piecemeal—that is, they’re not going to make a big
issue about it—until all the facts out.

Mr. JORDAN. Maybe it’s because the White House is the same
party. Right? Maybe that had—could that have anything to do with
it, Mr. Koskinen?

Mr. KOSKINEN. I have no idea. But I would stress again in your
earlier statement——

Mr. JORDAN. Oh, well, you may not have any idea, but the facts
are the facts.

Mr. KOSKINEN. The facts are the facts.

Mr. JORDAN. Treasury knew——

Mr. KOSKINEN. No one in the

Mr. JORDAN. —White House knew in April. We didn’t know till
late June.

Mr. KOSKINEN. No one in the IRS talked to the White House.
You—

Mr. JORDAN. Whoa, whoa, whoa. Then how’d they find out?

Mr. KOSKINEN. Pardon?

Mr. JORDAN. How’d they find out?

Mr. KOSKINEN. I am told by the people who've read the White
House letter the White House found out from Treasury. Nobody
from the IRS talked with the White House.

Mr. JORDAN. Someone from the IRS talked to Treasury, then.

Mr. KOSKINEN. That’s what I understand.

Mr. JORDAN. Well, and, as I've said before, we’d like to know who
that person is.

Mr. KOSKINEN. Fine.

Mr. JORDAN. I hope you’ll find out. Can you make a commitment
to this committee tonight that you're going to go find out who that
individual was, who those individuals were, who talked to the
Treasury Chief Counsel, who then talked to the White House, 2
months before the people’s house got that same information? Can
you make that commitment?

Mr. KOSKINEN. I'll do my best.

Mr. JORDAN. Well, let’s hope it’s better than that.

I yield back.

Chairman IssA. Would the gentleman yield?

Mr. JORDAN. I'd be happy to yield.

Chairman IssA. And I appreciate your trying to find out. It would
save us a lot of trouble of going through all the people to find out.

But you just said something that I wanted to make sure I under-
stood. You said, and I'm phrasing, maybe the White House
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wouldn’t release it the way Ways and Means released a document.
Is that right?

Mr. KOSKINEN. Yes. In other words, my experience has been in
this issue that any information that comes out piecemeal imme-
diately gets an overreaction to it.

Chairman IssA. So, I—well, “overreaction” is your statement. I
guess the question I have is, hasn’t the White House selectively
leaked documents in the past?

Mr. KOSKINEN. I have no—I'm not involved in any of those issues
if they have.

Chairman ISSA. You've probably read the Wall Street Journal,
the New York Times, or the Washington Post. Isn’t it true the
White House does put out piecemeal documents that favor them
when they get them and hold back ones when they don’t?

Mr. KOSKINEN. I'm not familiar with what the White House ac-
tivities are.

Chairman IssA. I guess I'll wait for my own time. But I must
admit, I’'m a little insulted to hear that the White House is trust-
worthy and Congress isn’t, in your opinion.

The gentleman from Nevada, Mr. Horsford, is recognized.

Mr. HORSFORD. Thank you, Mr. Chairman.

It’s kind of interesting how positions change over time, because,
looking back on some of the record, it appears that when the Bush
White House lost millions of emails related to the leak of covert
CIA agent Valerie Plame’s identity and the U.S. attorney firings,
this same committee held a hearing in 2008. At that hearing,
Chairman Issa said this: “I think it is fair that we recognize that
software moves on and that archiving in the digital age is not as
easy as it might seem to the public.”

At the same hearing, Chairman Issa discussed how Congress
needs to provide more funding to help agencies improve their
archiving technology. He said this: “The House of Representatives
needs to begin making sure you are funded. And that is part of
what we do in oversight, fund it to deal with ever-evolving tech-
nologies, where archiving isn’t just putting them away, it is being
able to retrieve it.”

Now it appears that Chairman Issa’s perspective has changed.
With respect to the loss of Ms. Lerner’s emails, he believes the loss
of her emails is evidence of, “nefarious conduct.” Chairman Issa
has repeatedly stated this assertion, but yet said something com-
pletely different in a previous hearing.

Commissioner, as far as you can tell, the only difference between
the statements Chairman Issa made in 2008 and the statements he
made now is that there was a Republican administration then and
that there is a Democratic administration now. The fact is that the
IRS and many other Federal agencies have struggled to improve
their electronic record retention for years. GAO, the National Ar-
c}‘ﬁvist, and others have been reporting on these problems repeat-
edly.

So I have a main question that I'd like to ask, Commissioner,
and that’s, what can you do to explain to this committee the steps
that are being taken to restore the public’s trust in the IRS and
the function that it provides to the American people in this regard
to the data and the protection of that data?
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Mr. KOSKINEN. We are reviewing all of our activities—I've asked
for this some time ago—to see if, at a minimum, we couldn’t create
an electronic records system that would be more searchable. We
have spent, as everybody now knows, between $18 million and $20
million trying to produce documents as quickly as we can and
emails as quickly as we can because of the archaic system that re-
quires us to go to 90,000 individual hard drives or, in this case, 83
custodian individual hard drives. We're going to continue to do
that.

The Archivist last year made a recommendation that, as a way
to begin to do this, we take the top 35—it’s called the capstone pro-
posal; I'm sure he’ll testify tomorrow about it—that, as a start, rec-
ognizing the cost, that we develop systems with the top 35 people
in the agency, where their records are automatically electronically
put into a records system as the first step. And we’re going to take
a look at that, which would obviously be less expensive than trying
to archive the entire agency’s records.

But I do think it’s important for us to preserve official records.
It’s important for history. It’s important for people to understand
the basis on which we make decisions. And we’re going to continue
to do that.

We are constrained. The issues are how we spend our money. It’s
an important issue as to how we do it, but it is in a situation where
we have substantially fewer funds than we had 4 years ago, 10,000
fewer employees, and substantially increased responsibilities. But
it is an important issue for us to consider, and we’re going to do
that.

Mr. HORSFORD. Thank you, Commissioner.

And, again, I want to commend you. You know, I say often on
this committee, we are the Oversight Committee, but we’re also the
Government Reform Committee. And I would like to hear your rec-
ommendations as we move forward on how we put those rec-
ommendations in place and what this committee can do to support
you in those endeavors.

It’s one thing to have as many hearings as we've had without
any substantiated evidence to suggest continuing. But to not have
one hearing on how we can implement any of the recommendations
to improve the system, I think, is a flaw in the way this committee
is managed.

And, Mr. Chairman, I know my time is up, but under rule 9, sub
A, I think that the chairman needs to ensure that there is equal
time given to each side and that Members should not have their
mics cut off and then Members in the majority allowed to speak
well over their permitted time.

Chairman IsSA. We now go to Mr. Massie for 5 minutes or such
time less that he may consume.

Mr. MassIE. Thank you. We could probably:

Mr. KOSKINEN. That’s right; he’s not required to use the full 5
minutes, right?

Mr. MASSIE. And I'll try and——

Chairman ISsA. He is not required, but seldom yielded back.

Mr. MAsSIE. It really depends on the answer. I'm going to try
and be short. And I really appreciate your patience and your stam-
ina here tonight, so I'll be short with this question.




83

On June 3rd, 2011, Ways and Means Chairman Dave Camp sent
the IRS a letter demanding to explain the allegations of targeting
Tea Party and other conservative groups. He also requested that
emails be provided or preserved. Within 10 days, Lois Lerner’s
hard drive crashed.

Now, we know her hard drive crashed because there was a—we
know this for sure because there was a ticket filed with the IT de-
partment, is that correct, for a repair?

Mr. KOSKINEN. That’s correct.

Mr. MASSIE. Could you provide us with all of the tickets filed in
the month of June 2011 at the IRS for failed hard drives?

Mr. KOSKINEN. Yes.

Mr. MasSIE. Thank you very much.

I yield back.

Chairman IssA. Would the gentleman yield?

Mr. MASSIE. Yes.

Chairman IssA. I thank the gentleman.

We are nearing the end, but there will be—I'll need a few more
minutes. So I want to be—I want to be brief, but I want to be thor-
ough.

Ms. Lerner you didn’t know. You say you never met her. My un-
derstanding is from the reports that the hard drive that failed was
on her laptop; is that correct?

Mr. KOSKINEN. I'm not familiar. I know Nikole Flax’s travel com-
puter is where the hard drive failed, not her office computer.

Chairman IssA. Right.

Mr. KOSKINEN. I'm assuming, in light of where the archives
were, that it was her office computer where the hard drive failed.

Chairman IssA. So I want just to understand, from a procedural
standpoint, employees of the IRS download emails, which may in-
clude 6103 information, to their laptops and leave the building with
them. Is that correct?

Mr. KosSkKINEN. That’s right. Most of—a number of employees,
their office computer is, in fact, a laptop.

Chairman IssA. And, as a result, when they leave the office, they
take with them emails that may include 6103 information.

Mr. KOSKINEN. That’s possible, yes.

Chairman IssA. To your knowledge, are laptops in the IRS uni-
versally limited so they may not employ USB drives?

Mr. KOSKINEN. They are now. There was, as I understand, a situ-
ation some years ago in which they were—well, I guess what I
should say is, years ago, USB drives, thumb drives were usable
that were not encrypted. And there was an issue that came to my
attention 3 or 4 months ago where, fortunately, no information was
misused by the public. Since that time, which is several years ago,
all thumb drives are encrypted so that if a thumb drive is lost no-
body can access the data.

Chairman IssA. I appreciate that. Congress has implemented a
similar thing. But we also can go buy at Best Buy normal thumb
drives.

So if Lois Lerner’s laptop was, in fact, or any of these other peo-
ple’s laptops or office computers, in fact, had a USB on any of them
that downloaded information, including 6103 information, to their
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local drives, could have, in fact, moved them to USB-based external
drives or to thumb drives of their own purchase. Is that correct?

Mr. KOSKINEN. That sounds right. I don’t know what the equip-
me}rllt looked like 3 years ago, but I would assume that that sounds
right.

Chairman IssA. So, for the American people, it is very possible
and, in fact, probable that every day individuals leave the IRS with
personally identifiable information covered under 6103 on their
hard drives inside laptops that they take home, on trips, to con-
ferences, and the like.

Mr. KOSKINEN. I think that’s correct, to the extent of my knowl-
edge. I may be corrected when I get back, but that sounds correct.

Chairman ISSA. So that means that, in fact, Lois Lerner, an at-
torney, may have made a copy of the information on her hard drive
that died and she could have it on a USB product or, you know,
any kind of product but normally a USB-based thumb drive or ex-
ternal hard drive, to your knowledge. You have no reason to know
that she couldn’t have done that.

Mr. KOSKINEN. That’s correct.

Chairman ISsA. So, in fact, Lois Lerner may have made copies
of this before the failure of her computer.

To your knowledge, when the Department of Justice questioned
Lois Lerner, was she asked any of those questions?

Mr. KOsSKINEN. I have no idea.

Chairman IssA. To your knowledge, did she have a USB or any
other product that could’ve taken copies off of her computer?

Mr. KOSKINEN. I have no knowledge that she did.

Chairman IssA. To your knowledge, did she also have a laptop
or dual-purpose computer that she took home with her or left the
building with?

Mr. KOSKINEN. I don’t know.

Chairman IssA. Okay.

I would now ask unanimous—or let me rephrase that. Let me
just do one more.

You have 90,000 computers that basically use their local hard
drives to store information, emails, instead of on the server, be-
cause after so many days it disappears off of—after half a year,
they disappear off the server. Is that right?

Mr. KOSKINEN. No. No, no. The server will keep your emails
until you get to 6,000, and then you’ll get a notice saying you have
to either archive them or delete them.

The backup tapes that preserve information for 6 months are
separate. The server—you may have emails on your server for 5
years if you've

Chairman IssA. If you don’t hit that number.

Mr. KOSKINEN. If you don’t hit the 6,000.

Chairman IssA. Okay. Obviously, Lois Lerner, with tens of thou-
sands, did.

I now would recognize myself for my own time.

Continuing on, I spent a lot of time in the electronics industry,
and so I have a bit of a passion for this.

Are you aware that if you back up your systems every 6 months,
that the cost that we would be looking at for what it would’ve cost
to have backed them up essentially once a month would be cost of
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the tape drive that, in fact, those tapes or cartridges that would be
retained. And my understanding, pretty obviously, is that wouldn’t
be $10 million, would it be?

Mr. KOSKINEN. No, I don’t think so.

Chairman IssA. So, with your limited budget, if instead of throw-
ing away or recycling after 6 months the cartridges and simply
reusing them, because you're only using them for disaster recovery,
if you bought 12 sets of cartridges so that every month you made
a backup and then, in fact, used the incremental backup systems
that exist, you could’ve backed up your systems and retained them
for 7 years for a fraction of $10 million, couldn’t you?

Mr. KOsSkKINEN. That’s correct, but you would simply have a ca-
pacity to—as a disaster recovery system, that process is not a
searchable email system.

Chairman IssA. I appreciate your telling me that, because I
served on this committee in this room in that position when Henry
Waxman—because the Bush White House, in conversion from
Lotus Notes to Windows Exchange Server, or Microsoft Exchange
Server, failed to have good backups and they used their image
backups at a cost of a great deal of money to restore countless
emails so that the Presidential Records Act and the Federal
Records Act would be fully maintained.

Do you have any recollection of those hearings or that activity?

Mr. KOsSkKINEN. I do not.

Chairman IssA. To this committee, it’s pretty famous. Mr. Wax-
man did not care that it cost an estimated $24 million to recover
every single one of those emails. This committee aggressively said
they had to do it, and they did image backup restorations.

Had you done image backups and retained them, prior to your
arrival, but had the IRS done it, it would have cost probably tens
of thousands of dollars to maintain 6 or 7 years’ worth of those,
and we wouldn’t be having the same discussion today, would we?

Mr. KoskINEN. No. It would’ve cost a lot of money, as you know,
to then get emails off of those recovery tapes. But that’s right; if
we had—if we had them, we could then send the millions of dollars
it would take to pull it off the disaster recovery tapes. But that’s
not what the disaster recovery tapes are meant to do.

Chairman IssA. What’s interesting is the images, or disaster re-
cover tapes, the reason it cost so much with the White House is
they wanted every email retained or recovered. We only wanted
Lois Lerner’s.

I'd like to enter in the record now a document given to us by the
National Archives.

And T'll show it, because it’s a little hard to see, but—there we
go.

Mr. KOSKINEN. A little hard to read from here.

Chairman IssA. Well, I'll read you just a piece of it.

Andrew Jackson of the State of Tennessee, the first day of De-
cember, 1799, is still burned. And he’s complaining through Con-
gress—this is from—this is essentially a Congressional Record,
where he petitions the United States Congress in 1803 to recover—
and he started in 1801 with an affidavit—for his loss of revenues
paid in 1799 because his stills burned after they collected the rev-
enue in advance for his hundreds of gallons of liquor.
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And I only put that in the record for one reason. The National
Archives and the Archivist, who will be with us tomorrow, main-
tains an amazing amount of documents and recovers documents.

Now, Andy Jackson, General Jackson, wanting his money back
on his still may not be anything other than humorous this late at
night, but it’s part of the wealth of information the American peo-
ple have access to just across the street.

Your agency came here and said, on a $1.8-billion budget—you
did this tonight—that, in fact, you needed more money if you were
going to maintain records. I would certainly hope that when you go
back and you scrub that $10 million in order to do X and more to
do Y that you go back and you really ask, within the best practices,
whether or not to meet—for your CIO to meet the requirement of
the National Archives having access to the kind of information, the
wealth of information they need. Working with the National Ar-
chives, you can do it and do it for a reasonable price.

Mr. Horsford was correct. I have been a big believer that, in fact,
maintaining for the American people the transparency not just of
what Mr. Cummings and I are doing here tonight but for the next
generation, the generation beyond, as much information as we pos-
sibly can is an obligation.

Earlier, Mr. Desdarlais, maybe cynically, maybe just doing the
arithmetic, looked at that, sort of, nickel a page to print out and
stick in a file drawer and later turn over to the National Archives
paper. I strongly suggest that this committee and you, you for your
agency, this committee for all of government, really take a look at
how much less expensive it is to maintain it digitally, to deliver it
digitally, so that it can be machine-searchable for the next genera-
tion and, in fact, be of a benefit to all of us.

Lastly, I'm going to guess that on the $111 per employee’s com-
puter—because that’s what $10 million is—you could easily have
covered that expense, that $10 million expense, by simply down-
grading those local drives. Because, in fact, there’s very little rea-
son for them to have large local drives.

Lastly—and I'm going to close with this, and this is really not
as much questions—you’re familiar with the interrogatories we
sent, some 50 questions?

Mr. KOSKINEN. On Saturday afternoon, yes.

Chairman IssA. Yes, 48 hours before the hearing. You're aware
that, for the most part, there was no response, other than a short
oral briefing this afternoon in which presentations were made that
were not part of the interrogatories, in some cases?

Mr. KOSKINEN. It’s a little hard to get everybody together on a
Sunday, even though it is counted as the 48 hours. We got——

Chairman IssA. No, I understand

Mr. KOSKINEN. —your email, or your request, at about 4:30 Sat-
urday afternoon.

Chairman IssA. No, I understand that. But there was 8 hours of
workday today.

The questions we have, for the most part, are the questions that
you should’ve already asked. They should’ve been answerable im-
mediately.

There will be some additional questions that I will send interrog-
atories to you. They will ask you to please see if you can figure out
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whether it was the 1st of April that you learned about the real loss
of documents, 7 days after you testified, or 30 days after, to narrow
down the April and to narrow down who told you—who told you
about it.

There obviously is the question of how the White House came to
know, while Congress was never informed about these losses of
documents until your seven-page letter.

So, for that purpose, we will now recess. If 'm able to get the
interrogatories and the follow-up calls done in a timely fashion, I
will be pleased to adjourn this. But for now, we are recessing sub-
ject to recall.

We stand in recess.

[Whereupon, at 10:53 p.m., the committee recessed, to reconvene
at 9:30 a.m., Tuesday, June 24, 2014.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

(89)



90

Opening Statement of Chairman Darrell Issa
“IRS Obstruction: Lois Lerner’s Missing E-mails”
June 23, 2014

e The Committee meets today as we continue our
efforts to get the full, unobstructed truth about the
IRS’s targeting of Americans because of their
political beliefs.

e When IRS Commissioner John Koskinen appeared
before this Committee in March, he promised that he
would produce what this Committee had made its top
priority: all of Lois Lerner’s e-mails.

e Commissioner Koskinen made these promises
without any qualifications or limitations.

e Here is what he said: [video montage].

e No one is above the law. Not the IRS. And certainly
not you, Mr. Koskinen.

e The Committee requested all of Lois Lerner’s e-mails
over a year ago. And we subpoenaed the e-mails in
August 2013 and again in February 2014.
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Transparency clearly did not compel the IRS to tell
the truth about Lois Lerner’s lost e-mails. You
worked to cover up the fact they were missing and
only came forward to fess up on a Friday afternoon
after you had been caught red-handed.

I’m struck that your acknowledgement of missing
Lois Lerner e-mails came just two weeks after we
had found some of them at the Justice Department.

You didn’t even give this Committee the courtesy of
a direct communication about missing e-mails after
your false testimony. Instead, your staff shared a
communication you made to a Senate Committee
controlled by the President’s party.

In your previous testimony, you had said it might
take years to deliver all these e-mails.

Did you hope you could run out the clock on this
scandal?

Perhaps you thought Congress would never realize
there were missing e-mails until we found them at the
Justice Department?
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e Commissioner Koskinen, I called you to testify
tonight because the American people deserve
answers about what happened to Lois Lerner’s e-
mails and why the IRS hid this for over a year.

¢ ] subpoenaed you to appear tonight because frankly I
am sick and tired of your game-playing in response to
congressional oversight.

¢ You, Commissioner Koskinen, are the President’s
hand-picked man to restore trust and accountability at
the IRS.

¢ You testified under oath in March that you would
produce all of Lois Lerner’s e-mails subpoenaed by
this Committee.

e You gave your commitment to producing all those e-
mails to this Committee.

¢ You gave your word, sir. And now we know just
how little your word is worth.

e The American people have no trust in the IRS. And
for good reason.



93

e It is hard to have trust in an agency that behaves like
the IRS — an agency that has one set of rules for the
taxpayer and another set of rules for itself.

e Commissioner Koskinen, you may say that the IRS
has produced thousands of documents. And the
Committee certainly appreciates that.

e But, of course, it doesn’t matter how large a
production you make if the IRS omits the most
critical documents.

e And I would remind you that your promise under
oath was not a promise to produce a majority or a
portion of Lois Lerner’s e-mails.

e You promised to produce them all.

e Commissioner Koskinen, you personally did not
cause the targeting. You personally did not destroy
the e-mails. But by your actions and your deception,
you now own this scandal.

e You need to be more forthcoming and candid with
the Committee today than you were during your last
appearance.
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e | hope you will give full answers to these pressing
questions — this includes disclosure of other truths the
IRS is hiding.

e And, most of all, I hope that you will finally accept
responsibility and apologize for the actions of your
broken agency.
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From:

Sent: Friday, August 05, 2011 6:38 PM

To: Lerner Lois G

e

Subject; Re: Careful What You Ask For - UPDATE

Hello Ms Lerner, | was just about to send you an update.
Unfortunately the news is not good. The sectors on the hard drive were bad which made your dats unrecoverzble.

Tam very sorry. Everyone involved tried their best.

Field Diractor, HQ CSSC

Sent usirg BlackBerry

i’rorﬁ: Lérqger“Lois ‘G'

Sent: Fricay, August 05, 2011 07:06 PM

To:

Subject: RE: Careful What You Ask For - UPDATE
Thanks! just saw this--any Turther word/

Lhis . Litmss
Director of Exempt Qrganizations

From: SRS
Sent: Monday, August 01, 2011 7:57 PM
To: Lerner Lois G

: Careful What You Ask For - UPDATE

ih o sttempt dara recovery,  The Cltech working on
xpeetedly ont untl Aug drd and promised o update me when he retgns.

v, we sent your hard drive to CT's Tore

Ty IS u

Dwil send vou a status on Friday woeni

RERO0006IFTO0
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Field Director, Headquarters C3SC
Customer Service Support
information Technology Division
OS:.CTOEU.C:HQ

From: Lerner Lois G
Sent: Wednesday, July 20, 2011 4:40 PM
To:
Cet

Subject: RE: Careful What You Ask For

Thanks for the update--'i keep my fingers crossed

Locr 7 oLsncr
Director of Exemnpt Organizations

From: (RERINN
Sent: Wednesday, July 20, 2011 12:10 PM
To: Lerner Lais G

Ca

Subject: RE: Careful What You Ask For

Ms. Lerner,
{ checked with the technician and he still has your drive. e wanted to exhaust all avenues to recover the data

belore sending it to the “hacd drive cometery.”  Unfortunately, afler receiving assistance {rom several highly
skilled technicians inchuding HP expe ¢ still cannot recover the duta.

I do bave one other possibility that Tam looking into and I hope to update you on the progress soon.

Field Director, Headquarters CSSC
Customer Service Support
information Technology Division
OS:CTOEU.CHQ

Frotm: Lerner Lais G
Wednesday, July 20, 2011 10:46 AM

IRSRODRUG28701



e ]
Subject: RE: Careful What You Ask For

We can only try--but it may be too late--don't they send them off to the hard drive
cenietery? In any event, thanks to all.

oLaér G Lermer
Director of Exempt Organizations

From: FNRENNR
Sent: Tussday, July 19, 2011 6:43 PM
To: Lerner Lois G

cc: PR
Subject: Re: Careful What You Ask Far

Lois,

-win call-in the morning. if she can't fix jt aobody can.

Frbm: I;e;"n‘er Lois G
Sent; Tuesday, July 19, 2011 05:21 PM
To

Cc:
Subject: Careful What You Ask For

It was nice to meet you this morning--although I would have preferred it was under different
circumstances. I'm taking advantage of your offer to try and recapture my lost personal

files. My computer skills are pretty basic, so nothing fancy--but there were some documents
in the files that are irreplaceable. Whatever you can do to help, is greatly appreciated. I've
ceed my exec assistant. it's always a good idea to include her emails to me because she gets
to my emails far faster than | do. Thanks!

Less GF Lorrrer
Director of Exernpt Organizations

IRSRO000GIETO2
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Opening Statement
Rep. Elijah E. Cummings, Ranking Member

Hearing on “IRS Obstruction: Lois Lerner’s Missing E-Mails”
June 23, 2014

I 'want to get right to the heart of the accusation Republicans have been making for the
past week. What are they really saying? They are saying that Lois Lerner intentionally—
intentionally—destroyed her emails, and that IRS officials helped cover it up, Chairman Issa has
been leading the charge. These are some of the accusations he has made:

* Onp June 13, Chairman Issa suggested that this was “nefarious conduct that went much
higher than Lois Lerner.”

» On June 18, he said “the emails of a prominent ofticial don’t just disappear without a
trace unless that was the intention.”

»  OnJune 19, he said Ms. Lerner “made the decision not to have this drive recovered.”

»  And just this morning, he said “the Justice Department, the IRS, and the White House are
interested in her succeeding in hiding what she’s hiding.”

Chairman Issa made these accusations on national television, without first obtaining a
briefing from [T officials at the IRS who could have explained what really happened. And he
made them betore hearing from the IRS Commissioner,

Mr. Koskinen testified last Friday before the Ways and Means Committee. And now that
we have the facts, they tell a vastly differcnt story.

Our Committee has obtained no evidence to support Chairman Issa’s claim that Lois
Lerner intentionally destroyed her emails. To the contrary, we have now obtained
contemporaneous evidence from 2011 showing the exact opposite—that this was a technological
problem with her computer.

In Mr. Koskinen’s testimony last Friday, he walked through email after email from 2011
showing that Ms. Lerner sought help from IT staff at the IRS, and that they went to great lengths
to recover her data, but at the end of that process, they could not do so.

»
L. TAKMMY DUCKWORTH, (LINOIS

ADA
MICHELLE LUJARN GRISHAM, REW MENICO
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Mr. Koskinen also testified last week that the IRS took the extraordinary step of sending
Ms. Lerner’s hard drive to experts in the forensic lab at the IRS Criminal Investigation Division,
but even they could not recover her data.

On August 5, 2011, Ms. Lerner received an email with the bad news. 1t said this:
“Unfortunately the news is not good. The sectors on the hard drive were bad which made your
data unrecoverable. [ am very sorry. Everyone involved tried their best,”

So, if anyone wants actual evidence of what happened in this case, now we have it. Task
unanimous consent that all of these emails—irom July 19, July 20, August 1, and August 5—be
enteved into the official hearing record. These emails are all from 2011, well before any
congressional investigation began. And they show that Ms. Lerner’s computer crashed before
she was informed that [RS employees in Cincinnati were using inappropriate search terms,
according to the Inspector General.

Now, we can certainly take issue with why the IRS did not have backup tapes for this
data. As Mr. Koskinen testified last week, IRS policy in 2011 was to recycle backup tapes after
six months to save money. He also explained that this policy was changed in 2013 to save all
backup tapes.

The fact is that there are longstanding problems with electronic record-keeping at federal
agencies. The Bush Administration lost millions of emails relating to the U.S. Attorney firings,
the outing of covert CIA agent Valerie Plame, and other investigations. In 2007, White House
spokeswoman Dana Perino admitted that they lost five million emails. As she said at the time,
“We screwed up, and we're trying to fix it.,”

There has been some progress since then, but I have always believed we need to do more.
That is why nearly a year and a half ago, I introduced the Electronic Message Preservation Act.
My bill would have required federal agencies to preserve email records electronically. Although
this Committee voted on a bipartisan basis to approve my legislation, it has languished since
then, and House Republicans have declined to bring it to the House floor for a vote.

[ believe our Committee’s work should be a responsible effort to obtain the facts. It
should not be an unseemly race against other Republicans to hold the first hearing in front of the
cameras. And it should not be a Iudicrous competition for the most hyperbolic sound-bites based
on the least amount of evidence.

In this case, Republicans have been trying desperately—and unsuccessfully-—for more
than a year to link this scandal to the White House. Rather than continuing on this path, I
sincerely hope we will turn to constructive legislation with concrete solutions to help federal
agencies run more effectively and efficiently.

Contact: Jennifer Hoffman, Communications Director, (202) 226-5181.
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Statement of Congressman Gerald E. Connolly (VA-11)
Committee on Oversight and Government Reform
IRS Obstruction: Lois Lerner’s Missing E-Mails, Parts I & IT
June 23 & 24,2014

“And I don 't want to delve too much into software, but I think it is fair that we recognize that
software moves on and that archiving in the digital age is not as easy as it might seem to the
public, and hopefully this hearing is good for the public to understand.”

- Representative Darrell Issa, February 26, 2008

“During the Bush administration, unfortunately, the move from Lotus Notes to Microsoft
Exchange made us acutely aware that the quantity of digital information, if not lost but simply
misstored, could end up costing us tens of millions of dollars to recover. In fact, the digital age is
nrore complex and, if not handled correctly, is both more subject to loss of critical records and

cost to preserve and recover them” (Emphasis added).
- Representative Darrell Issa, May 3, 2011

“...official records, like the e-mails of a prominent official, don’t just disappear without a trace
unless that was the intention.”

- Representative Darrell Issa, June 18, 2014

This evening’s hearing is characterized by a stark dichotomy between the majority’s accusations
matched with the U.S. Intemal Revenue Service’s (IRS) mundane explanations. A dichotomy
that is further highlighted by the majority’s astonishingly irresponsible and disrespectful attacks
lodged against an honorable, patriotic public servant of the utmost integrity.

As the quotes printed above demonstrate, the Chairman appears to have undergone a convenient
evolution with respect to the complexity of archiving electronic records in the digital age. As
recently as May 3, 2011 — the same year in which Ms. Lerner’s hard drive failed and she
exhausted all IRS resources in an unsuccessful effort to recover the data — the Chairman
acknowledged the digital age as both “...more complex,” and **...more subject to loss of crtical
records...” than the earlier days dominated by paper records.

Yet, this same digital age of 2011 that the Chairman accurately described as complex and prone
to the loss of critical records, appears to have retroactively transformed itself. No longer is it
*...fair that we recognize that software moves on and that archiving in the digital age is not as
easy as it might seem to the public,” which the Chairman wiscly noted at a 2008 hearing of this
Comumittee. Rather, in astounding defiance of laws of time and space, 2011 has become a simple
and straightforward digital age, where, “...official records, like the e-mails of a prominent
official, don’t just disappear without a trace unless that was the intention.”
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As with everything, the truth lies somewhere in between the extremes of nefarious, implausible
conspiracy theories and a blameless IRS. The Ranking Member of the Committee on Ways and
Mean succinctly summarized the current situation in noting:

“Was her computer crash a conspiracy? No. Was the Internal Revenue Service's system for
backing up its email system entirely underfunded and wholly deficient? Yes.”

Unfortunately, we know that this issue is not limited to the IRS. As Ranking Member of the
Subcommittee that has legislative jurisdiction over the National Archives and Records
Administration and Federal information technology and data standards, [ have supported efforts
aimed at dramatically strengthening Federal digital recordkeeping and worked to facilitate the
adoption of cloud computing, which could enhance agency computing capabilities to promote
better management and retention of agency emails. [ have been pleased to collaborate with
Chairman Issa on these issues.

Indeed, awareness of this long-standing, government-wide problem has been bipartisan, as
evidenced by this Committee’s actions in March 2013 to favorably report with, unanimous
support, Ranking Member Cummings’ legislation, the Electronic Message Preservation Act; in
addition to the House passing on a roll call vote 0of 420 to 0 in January of this year — the Ranking
Member's Presidential and Federal Records Act Amendments of 2014.

Congressional action on these good government measures reflects a bipartisan understanding that
managing and preserving records in the digital age is a complex, government-wide challenge that
transcends Presidential administrations and Congresses. Respectfully, I would urge the majority
to remn in its partisan urges and once more engage with us in a measured, serious fashion to bring
these much-needed bills across the finish line.

Finally, I must note that it was with dismay that I watched excerpts of the June 20, 2014, hearing
held by the Committee on Ways and Means, which featured unfounded and unbecoming attacks
by the majority against Commissioner Koskinen’s honesty and integrity.

The majority appears to have forgotten that in 2008, Ken Wilson, an advisor to former Secretary
of the Treasury Hank Paulson, asked Commissioner Koskinen if he would be willing to answer
the call of a Republican Administration to help out a “local company” the government was
taking over, Freddie Mac, because of Commissioner Koskinen’s “integrity, judgment, and
experience in restructuring companies.”

The majority appears to iave forgotten that Commissioner Koskinen was able to gamer support
for his confirmation to head the IRS from the Republican Ranking Member of the Senate
Finance Committee and a former Republican Director of the Office of Management and Budget,
precisely because of his esteemed record as an effective troubleshooter.
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The majority appears to have forgotten that Commissioner Koskinen eamed his bipartisan
reputation as an excellent manager and turnaround expert by serving as Freddie Mac’s Non-
Executive Chairman from 2008 to 2011, and as its acting CEO in 2009; President of the United
States Soccer Foundation from 2004 to 2008; Deputy Mayor and City Administrator of
Washington D.C., from 2000 to 2003; Assistant to the President and Chair of the President’s
Council on Year 2000 Conversion from 1998 to 2000, and Deputy Director of Management at
the Office of Management and Budget from 1994 to 1997.

Indeed, the majority appears to have forgotten that our Nation is fortunate that such an
accomplished public servant, such as Commissioner Koskinen, was willing to forgo the comfort
of a well-eamned retirement or a well-paying private sector position, to step into the partisan
crossfire in an effort to save the IRS, which is our Nation’s accounts receivables department.

Commissioner Koskinen’s decision to return to public service should surprise no one familiar
with his recent history. As the Wall Street Journal (WSJ) noted in 2009 when reporting on
Commissioner Koskinen’s appointment by the Bush Administration to rescue Freddie Mac,
“Now, approaching his 70th birthday June 30, Mr. Koskinen has what may be his most thankless
assignment: chairman as well as interim chicf executive and finance chief of Freddie Mac, a big
mortgage company on Treasury Department life support.” Apparently, even the WSJ could not
envision how thankless the IRS position could be five years later.

I commend Commissioner Koskinen for demonstrating true leadership and perseverance in
stating last Friday:

“If there is one point I want to come out from this; is I want to fotally refute the suggestion that
sometime in the next 6 to 10 months I will fade away. I am firmly committed that I will serve the
remaining three and half years of my term, come whatever it may be. And I think it’s important
Jfor those employees, dedicated as they are to the mission of this agency, to have confidence that
their leader, the Commissioner of the IRS, is not going to cut and run, is not going to decide it
was a bad choice to take this job, is delighted to be working with them, and that I look forward t
the next three and half years of my term doing that.”
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A BILL

To amend title 44, United States Code, to require preserva-
tion of certain electronic records by Federal agencies,
to require a certification and reports relating to Presi-
dential records, and for other purposes.

+HR 1234 RH
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Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Electronic Message
Preservation Act”.
SEC. 2. RECORDS MANAGEMENT.

(a) REQUIREMENT FOR PRESERVATION OF ELEC-
TRONIC MESSAGES.—

(1) INn GENERAL—Chapter 29 of title 44,

United States Code, is amended by adding at the

end the following new section:
%¥$2911. Preservation of electronic messages and

other records

“(a) REGULATIONS REQUIRED.—Not later than 18
months after the date of the enactment of this section,
the Archivist shall promulgate regulations governing Fed-
eral agency preservation of electronic messages that are
determined to be records (as such term is defined under
section 3301 of this title). Such regulations shall, at a
minimum-—
“(1) require the electronic capture, manage-
ment, and preservation of such electronic records in

aceordance with the records disposition requirements

of chapter 33 of this title;

*HR 1234 RH
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“(2) require that such electronic records are
readily accessible for retrieval through -electronic
searches;

“(3) establish mandatory minimum tunctional
requirements for electronic records management gys-
tems to ensure compliance with the requirements in
paragraphs (1) and (2);

“(4) establish a process to certify that IFederal
agencies’ electronic records management systems
meet the functional requirements established under
paragraph (3); and

“(5) include timelines for Federal ageney com-
phance with the regulations that ensure compliance
as expeditiously as practicable but not later than
four years after the date of the enactiment of this
section.

“by CoveErAGE oF OTHER  ELECTRONIC
RECORDS.—To the extent practicable, the regulations pro-
mulgated under subsection (a) shall also include require-
ments for the capture, management, and preservation of
other electronie records.

“(¢) COMPLIANCE BY FFEDERAL AGENCIES.—Each
Federal agency shall comply with the regulations promul-

gated under subsection (a).

+HR 1234 RH
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“(d) REVIEW OF REGULATIONS REQUIRED.—The

2 Archivist shall periodically review and, as necessary,

3 amend the regulations promulgated under subsection (a).

4
5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“(e) REPORTS ON IMPLEMENTATION OF REGULA-

TIONS,—-

“(1) AGENCY REPORT TO ARCHIVIST.—Not
later than four years after the date of the enactment
of this section, the head of each Federal agency shall
submit to the Archivist a report on the agency’s
compliance with the regulations promulgated under
this seetion.

“(2) ARCHIVIST REPORT TO CONGRESS.—Not
later than 90 days after receipt of all reports re-
quired by paragraph (1), the Arehivist shall submit
to the Committee on Homeland Security and Gov-
ernmental Affairs of the Senate and the Committee
on Qversight and Government Reform of the House
of Representatives a report on Federal agency com-
pliance with the regulations promulgated under sub-
section (a).”.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 29 of title 44,
United States Code, is amended by adding after the

item relating to sectionn 2910 the following new item:

42911, Preservation of electronic messages and other records.”.

sHR 1234 RH
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1 (b) DISCLOSURE REQUIREMENT FOR OFFICIAL BUSI-
NESS CONDUCTED USING NON-OFFICIAL ELECTRONIC MES-
SAGING ACCOUNT.—
(1) AMBENDMENT —Chapter 29 of title 44, United

States Code, as amended by subsection (a)(1), is fur-

2
3
4
5
6 ther amended by adding at the end the following new
7 section:

8 “§2912. Disclosure requirement for official business
9 conducted using non-official electronic
0 messaging accounts

11 “lu) IN GENERAL—An officer or employee of an exec-
12 wtive agency may not create or send a record using @ non-
13 official electronic messaging accounl wunless such officer or

14 employee—

15 “(1) coptes an official electronic messaging ac-
16 count of the officer or employee in the original cre-
17 ation or transmission of the record; or

18 “(2) forwards a complete copy of the record to an
19 offictal electronic messaging account of the officer or
20 employee within five days after the original creation
21 or transmission of the record.

22 “tb) ADVERSE ACTIONS.—The intentional violation of

23 subsection (u) (including any rules, regulations, or other
24 implementing guidelines), as determined by the appropriate

25 supervisor, shall be a basts for disciplinary action i ac-

«HR 1234 RH
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1 cordance with subchapter I, II, or V of chapter 75 of title

2 3, as the case may be.

3 “lc) DEFINITIONS,—In this section:
4 “(1) ELECTRONIC MESSAGES.-—The term ‘elec-
5 tronic messages’ has the meaning given that term in
6 section 2901,
7 “(2) ELECTRONIC MESSAGING ACCOUNT—The
8 terin ‘electronic messaging account’ means any ac-
9 count that sends electromnic messages.
10 “(3) EXECUTIVE AGENCY~The term ‘erecutive
11 agency’ has the meaning given that term in section
12 105 of title 5.7,
13 (2) CLERICAL AMENDMENT—The table of sec-
14 tions at the beginning of chapler 29 of title 44,
15 United States Code, as amended by subsection (a)(2),
16 18 further amended by adding at the end the follmoing
17 new iem:

“2912. Disclosure vequivement for official business conducted using non-gfficial

electronic messaging aceounts.”.

18 B (¢) DEFINITIONS.—Section 2901 of title 44,

19 United States Code, is amended—

20 (1) by striking “and” at the end of paragraph
21 (14); and

22 (2) by striking paragraph (15) and inserting
23 the following new paragraphs:

+HR 1234 RH
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1 “(15) the term ‘electronic messages’ means
2 electronic mail and other electronic messaging sys-
3 tems that are used for purposes of communicating
4 between individuals; and
5 H(16) the termn ‘electronic records management
6 system’ means software designed to manage elec-
7 tronie records, including by
8 “(A) categorizing and locating records;
9 “(B) ensuring that records are retained as
10 long as necessary;
11 “(C) identifying records that are due for
12 disposition; and
13 “(D) ensuring the storage, retrieval, and
14 disposition of records.”.

15 SEC. 3. PRESIDENTIAL RECORDS.
16 (a) ADDITIONAL REGULATIONS RELATING TO PRESI-

17 DENTIAL RECORDS.

18 (1) IN GENERAL.—Section 2206 of title 44,
19 United States Code, is amended—

20 (A) by striking “and” at the end of para-
21 eraph (3);

22 (B) by striking the period at the end of
23 paragraph (4) and inserting *“; and”; and

24 (C) by adding at the end the following:

«HR 1234 RH
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“(5) provisions for establishing standards nee-
essary for the economical and efficient management
of electronie Presidential records during the Presi-
dent’s term of office, incnding—

“(A) records management controls nec-
essary for the capture, management, and pres-
ervation of electronic messages;

“(B) records management controls neec-
essary to ensure that electronic messages are
readily accessible for retrieval through elec-
tronie searches; and

“{C) a process to certify the electronic
records management system to be used by the
President for the purposes of complying with
the requirements in subparagraphs (A) and
(B).".

(2) DEPINITIONS.—Section 2201 of title 44,
United States Code, is amended by adding at the
end the following new paragraphs:

“(6) The term ‘electronic messages’ has the
meaning given that term under section 2901(15) of
this title.

“(7) The term ‘electronic records management
system’ has the meaning given that term under sec-

tion 2901(16) of this title.”.

*HR 1234 RH
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(b) CERTIFICATION OF PRESIDENT'S MANAGEMENT
OF PRESIDENTIAL RECORDS,——
(1) CERTIFICATION REQUIRED.—Chapter 22 of
title 44, United States Code, is amended by adding
at the end the following new section:
“$ 2208, Certification of the President’s management
of Presidential records

“(a) ANNUAL CERTIFICATION.~—The Archivist shall
annually certify whether the electronic records manage-
ment controls established by the President meet require-
ments under sections 2203(a) and 2206(5) of this title,

“(b) REPORT T0 CONGRESS.—The Archivist shall re-
port annually to the Committee on Homeland Security and
Governmental Affairs of the Senate and the Committee
on Oversight and Government Reform of the House of
Representatives on the status of the certification.”.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 22 of title 44,
United States Code; &8 amended by subseetion
{ard); is further amended is amended by adding at

the end the following new item:

#2908, Certification of the President’s management of Presidential records.”.
{¢) REPORT T0O CONGRESS.—Section 2203(f) of title
44, United States Code, is amended by adding at the end

the following:

+«HR 1234 RH
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“(4) One year following the conclusion of a Presi-
dent’s term of office, or if a President serves consecutive
termis one year following the conclusion of the last term,
the Archivist shall submit to the Committee on Homeland
Security and Governmental Affairs of the Senate and the
Committee on Oversight and Government Reform of the
House of Representatives a report on—

“(A) the volume and format of electronic Presi-
dential records deposited into that President’s Presi-
dential archival depository, and

“(B) whether the electronic reeords manage-
ment controls of that President met the require-
ments under sections 2203(a) and 2206(5) of this
title.”.

() EFFRCTIVE DATE.—The amendments made by
this seetton subsections (a), (0), and (¢) shall take effect
one year after the date of the enactment of this Act.

(e) DISCLOSURE REQUIREMENT FOR OFFICIAL BUSI-
NESS CoNDUCTED USING NON-OFFICIAL ELECTRONIC MES-
SAGING ACCOUNT.—

(1) AMENDMENT —Chapter 22 of title 44, United
States Code, as amended by subsection (b)(1), is fur-
ther amended by adding at the end the following new

section:

«HR 1234 RH
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“§2209. Disclosure requirement for official business
conducted using non-official electronic
messaging accounts
“la) IN GENERAL—An officer or employee of an exec-
utive agency may not create or send o Presidential record
using o non-gfficial electromic messaging account wunless
such officer or employee—

“(1) copies an official electronic messaging ac-
count of the officer or employee tn the original cre-
ation or transmission of the Presidential record; or

“(2) forwards a complete copy of the Presidential
record to an official electronic messaging account of
the officer or employee within five doys after the
original creation or transmission of the Presidenticl

record.

“(b) ADVERSE ACTIONS.—The intentional violation of
subsection (a) (including any rules, regulations, or other
tmplementing guidelines), as determined by the appropriate
supervisor, shall be a basis for disciplinary action in ac-
cordance with subchapter I, II, or V of chapter 75 of title
4, as the case may be.
“(c¢) DEFINITIONS.—In this section:
“(1) ELECTRONIC MESSAGES.—The term ‘elec-
trowic messages’ has the meaning gwen that term in

section 2901,

*HR 1234 RH
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“2) ELECTRONIC MESSAGING ACCOUNT.—The
term ‘electronic messaging account’ means any ac-
count that sends electronie messages.

“3) ExecuriviE AGENCY~—The term ‘executive
agency’ has the meaning given that term in seclion
105 of title 5.7,

(3) CLERICAL AMENDMENT—The table of sec-
tions at the beginning of chapler 22 of title 44,
United States Code, as amended by subsection (b)(2),
is further amended by adding at the end the following

new item:

“9209. Disclosure requivement for officiel business condneted using non-gffieial

electronie messaging accounts.”.

*HR 1234 RH
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Executive Summary

In the immediate aftermath of Lois Lerner’s public apology for the targeting of
conservative tax-exempt applicants, President Obama and congressional Democrats quickly
denounced the IRS misconduct.! But later, some of the same voices that initially decried the
targeting changed their tune. Less than a month after the wrongdoing was exposed, prominent
Democrats declared the “case is solved” and, later, the whole incident to be a “phony scandal.”
As recently as February 2014, the President explained away the targeting as the result of “bone-
headed” decisions by employees of an IRS “local office” without “even a smidgeon of
corruption.”

To support this false narrative, the Administration and congressional Democrats have
seized upon the notion that the IRS’s targeting was not just limited to conservative applicants.
Time and again, they have claimed that the IRS targeted liberal- and progressive-oriented groups
as well — and that, therefore, there was no political animus to the IRS’s actions.” These
Democratic claims are flat-out wrong and have no basis in any thorough examination of the
facts. Yet, the Administration’s chief defenders continue to make these assertions in a concerted
effort to deflect and distract from the truth about the IRS’s targeting of tax-exempt applicants.

The Committee’s investigation demonstrates that the IRS engaged in disparate treatment
of conservative-oriented tax-exempt applicants. Documents produced to the Committee show
that initial applications transferred from Cincinnati to Washington were filed by Tea Party
groups. Other documents and testimony show that the initial criteria used to identify and hold
Tea Party applications captured conservative organizations. After the criteria were broadened in
July 2012 to be cosmetically neutral, material provided to the Committee indicates that the IRS
still intended to target only conservative applications.

A central plank in the Democratic argument is the claim that liberal-leaning groups were
identified on versions of the IRS’s “Be on the Look Out” (BOLO) lists.” This claim ignores
significant differences in the placement of the conservative and liberal entries on the BOLO lists

! See, ¢.g., The White House, Statement by the President (May 15, 2013) (calling the IRS targeting “inexcusable™);
“The IRS: Targeting Americans for their Political Beliefs": Hearing before the H. Comm. on Oversight & Gov’t,
113th Cong. (2013) (staternent of Ranking Member Elijah E. Cummings) (“The inspector general has called the
action by IRS employees in Cincinnati, quote, “inappropriate,” unquote, but after reading the 1G’s report, I think it
goes well beyond that, [ believe that there was gross incompetenee and mismanagement in how the IRS determined
which organizations qualified for tax-exempt status.”); Press Release, Rep. Nancy Pelosi, Pelosi Statement on
Reports of Inappropriate Activities at the IRS (May 13, 2013} (*“While we look forward 1o reviewing the Inspeetor
General’s report this week, it is clear that the actions taken by some at the IRS must be condemned. Those who
engaged in this behavior were wrong and must be held accountable for their actions.”).

2 State of the Union with Candy Crowley (CNN television broadeast June 9, 2013) (interview with Rep. Elijah E.
Cummings); Fox News Sunday (Fox News television broadcast July 28, 2013) (interview with Treasury Secretary
Jacob Lew).

* “Not even a smidgeon of corruption”: Obama downplays IRS, other scandals, FOX NEWS, Feb. 3, 2014,

4 See, e.g., Lauren French & Rachael Bade, Demacratic Memo: IRS Targeting Was Not Political, POLITICO, July 17,
2013,

5 See Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways
& Means, 113th Cong. (2013).



119

and how the IRS used the BOLO lists in practice. The Democratic claims are further undercut
by testimony from IRS employees who told the Committee that liberal groups were not subject
to the same systematic scrutiny and delay as conservative organizations.6

The IRS’s independent watchdog, the Treasury Inspector General for Tax Administration
(TIGTA), confirms that the IRS treated conservative applicants differently from liberal groups.
The inspector general, J. Russell George, wrote that while TIGTA found indications that the IRS
had improperly identified Tea Party groups, it “did not find evidence that the criteria
[Democrats] identified, labeled ‘Progressives,” were used by the IRS to select potential political
cases during the 2010 to 2012 timeframe we audited.”” He concluded that TIGTA “found no
indication in any of these other materials that ‘Progressives’ was a term used to refer cases for
scrutiny for political campaign intervention.”

An analysis performed by the House Committee on Ways and Means buttresses the
Committee’s findings of disparate treatment. The Ways and Means Committee’s review of the
confidential tax-exempt applications proves that the IRS systematically targeted conservative
organizations. Although a small number of progressive and liberal groups were caught up in the
application backlog, the Ways and Means Committee’s review shows that the backlog was 83
percent conservative and only 10 percent were liberal-oriented.” Moreover, the IRS approved 70
percent of the liberal-leaning groups and only 45 percent of the conservative groups.w The IRS
approved every group with the word “progressive” in its name."’

In addition, other publicly available information supports the analysis of the Ways and
Means Committee. In September 2013, US4 Today published an independent analysis of a list
of about 160 applications in the IRS backlog.'? This analysis showed that 80 percent of the
applications in the backlog were filed by conservative groups while less than seven percent were
filed by liberal groups.’3 A separate assessment from US4 Today in May 2013 showed that for
27 months beginning in February 2010, the IRS did not approve a single tax-exempt application
filed by a Tea Party group.'* During that same period, the IRS approved “perhaps dozens of
applications from similar liberal and progressive groups.”**

The IRS, over many years, has undoubtedly scrutinized organizations that embrace
different political views for varying reasons — in many cases, a just and neutral criteria may have

¢ See, e.g., Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013);
Transcribed interview of Stephen Dagjin Seok, Internal Revenue Serv., in Wash,, D.C. (June 19, 2013); Transeribed
interview of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013).
7 Letter from J. Russell George, Treasury Inspector Gen, for Tax Admin., to Sander M. Levin, H. Comm. on Ways
& Means (June 26, 2013).
S 1d
® Hearing on the Internal Revenue Service's Exempt Organizations Division Post-TIGTA Audit: Hearing before the
Subcomm. on Oversight of the H, Comm. on Ways & Means, 113th Con. (2013) {opening statement of Chairman
gharles Boustany) fhereinafter “Ways and Means Committee September 18th Hearing™].

ld

[T

Id.
‘j See Gregory Korte, IRS List Reveals Concerns over Tea Party ‘Propaganda,’ USA TODAY, Sept. 18, 2013,
i

id.
' Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA TODAY, May 15, 2013,
15

Id

2
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been fairly utilized. This includes the time period when Tea Party organizations were
systematically screened for enhanced and inappropriate scrutiny. But the concept of fargeting,
when defined as a systematic effort to select applicants for scrutiny simply because their
applications reflected the organizations” political views, only applied to Tea Party and similar
conservative organizations. While use of term “targeting” in the IRS scandal may not always
follow this definition, the reality remains that there is simply no evidence that any liberal or
progressive group received enhanced scrutiny because its application reflected the organization’:
political views.

For months, the Administration and congressional Democrats have attempted to
downplay the IRS’s misconduct. First, the Administration sought to minimize the fallout by
preemptively acknowledging the misconduct in response to a planted question at an obscure
Friday morning tax-law conference. When that strategy failed, the Administration shifted to
blaming “rogue agents” and “line-level” employees for the targeting. When those assertions
proved false, congressional Democrats baselessly attacked the character and integrity of the
inspector general. Their attempt to allege bipartisan targeting is just another effort to distract
from the fact that the Obama IRS systematically targeted and delayed conservative tax-exempt
applicants.
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Findings

The IRS treated Tea Party applications distinctly different from other tax-exempt
applications.

The IRS selectively prioritized and produced documents to the Committee to support
misteading claims about bipartisan targeting.

Democratic Members of Congress, including Ranking Member Elijah Cummings,
Ranking Member Sander Levin, and Representative Gerry Connolly, made misleading
claims that the IRS targeted liberal-oriented groups based on documents selectively
produced by the IRS.

The IRS’s “test” cases transferred from Cincinnati to Washington were exclusively filed
by Tea Party applicants: the Prescott Tea Party, the American Junto, and the Albuquerque
Tea Party.

The IRS’s initial screening criteria captured exclusively Tea Party applications.

Even after Lois Lerner broadened the screening criteria to maintain a veneer of
objectivity, the IRS still sought to target and scrutinize Tea Party applications.

The IRS targeting captured predominantly conservative-oriented applications for tax-
exempt status.

Myth: IRS “Be on the Lookout” (BOLO) entries for liberal groups meant that the IRS
targeted liberal and progressive groups. Fact: Only Tea Party groups on the BOLO list
experienced systematic scrutiny and delay.

Myth: The IRS targeted “progressive” groups in a similar manner to Tea Party
applicants. Fact: The IRS treated “progressive” groups differently than Tea Party
applicants. Only seven applications in the IRS backlog contained the word
“progressive,” all of which were approved by the IRS. The IRS processed progressive
applications like any other tax-exempt application.

Myth: The IRS targeted ACORN successor groups in a similar manner to Tea Party
applicants. Fact: The IRS treated ACORN successor groups differently than Tea Party
applicants. ACORN successor groups were not subject to a “sensitive case report” or
reviewed by the IRS Chief Counsel’s office. The central issue for the ACORN successor
groups was whether the groups were legitimate new entities or part of an “abusive”
scheme to continue an old entity under a new name.

Myth: The IRS targeted Emerge affiliate groups in a similar manner to Tea Party
applicants. Fact: The IRS treated Emerge affiliate groups differently than Tea Party

4



122

applicants. Emerge applications were not subjected to secondary screening like the Tea
Party cases. The central issue in the Emerge applications was private benefit, not
political speech.

Myth: The IRS targeted Occupy groups in a similar manner to Tea Party applicants.
Fact: The IRS treated Occupy groups differently than Tea Party applicants. No
applications in the IRS backlog contained the words “Occupy.” IRS employees testified
that they were not even aware of an Occupy entry on the BOLO list.
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Coordinated and misleading Democratic claims of bipartisan IRS
targeting

As the IRS targeting scandal grew, the Administration and congressional Democrats
began peddling the allegation that the IRS targeting was not just limited to conservative tax-
exempt application, but that the IRS had targeted liberal-leaning groups as well. These
assertions kick-started when Acting IRS Commissioner Daniel Werfel told reporters that IRS
“Be on the Look Out” lists included entries for liberal-oriented groups. Congressional
Democrats seized upon his announcement and immediately began feeding the false narrative that
liberal groups received the same systematic scrutiny and delay as conservative applicants. In the
ensuing months, the IRS even reconsidered its previous redactions to provide congressional
Democrats with additional fodder to support their assertions. Although TIGTA and others have
rebuffed the Democratic argument, senior members of the Administration and in Congress
continue this coordinated narrative that the IRS targeting was broader than conservative
applicants,

The IRS acknowledges that portions of its BOLO lists included liberal-
oriented entries

On June 24, 2013, Acting IRS Commissioner Daniel Werfel asserted during a conference
call with reporters that the IRS’s misconduct was broader than just conservative applicants.'®
Werfel told reporters that “[t]here was a wide-ranging set of categories and cases that spanned a
broad spectrum.”” Although Mr. Werfel refused to discuss details about the “inappropriate
criteria that was [sic] in use,” the IRS produced to Congress hundreds of pages of self-selected
documents that supported his assertion.'® The IRS prioritized producing these documents over
other material, producing them when the Committee had received less than 2,000 total pages of
IRS material. Congressional Democrats had no qualms in putting these self-selected documents
to use.

Virtually simultaneous with Mr. Werfel’s conference call, Democrats on the House Ways
and Means Committee trumpeted the assertion that the IRS targeted liberal groups similarly to
conservative organizations,'” Ranking Member Sander Levin (D-MI) released several versions
of the IRS BOLO list.*® Because these versions included an entry labeled “progressives,”
Ranking Member Levin alleged that “[t]he [TIGTA] audit served as the basis and impetus for a
wide range of Congressional investigations and this new information shows that the

:: See Alan Fram, Documents show IRS also screened liberal groups, ASSOC. PRESS, June 24, 2013.
1d.
'8 See Letter from Leonard Oursler, Internal Revenue Serv., to Darrelt Edward Issa, H. Comm. on Oversight &
Gov’t Reform (June 24, 2013).
" Press Release, H. Comm. on Ways & Means Democrats, New IRS Information Shows “Progressives” Included on
BOLO Screening List (June 24, 2013).
20
“ld
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foundation of those investigations is flawed in a fundamental way.”?' (emphasis added).

These documents would initiate a sustained campaign designed to falsely allege that the IRS
engaged in bipartisan targeting.

Ways and Means Committee Democrats allege bipartisan IRS targeting

During a hearing of the Ways and Means Committee on June 27, 2013, Democrats
continued to spin this false narrative, arguing that liberal groups were mistreated similarly to
conservative groups. Ranking Member Levin proclaimed during his opening statement:

This week we learned for the first time the three key items, one, the screening list
used by the IRS included the term “progressives.” Two, progressive groups were
among the 298 applications that TIGTA reviewed in their audit and received
heightened scrutiny. And, three, the inspector general did not research how the
term “progressives” was added to the screening list or how those cases were
handled by a different group of specialists in the IRS. The failure of the 1.G.’s
audit to acknowledge these facts is a fundamental flaw in the foundation of the
investigation and the public’s perception of this issue.?

Other Democratic Members picked up this thread. While questioning the hearing’s only witness,
Acting IRS Commissioner Werfel, Representative Charlie Rangel (D-NY) raised the specter of
bipartisan targeting. He stated:

Mr. RANGEL: You said there’s diversity in the BOLO lists. And you
admit that conservative groups were on the BOLO list.
Why is it that we don’t know whether or not there were
progressive groups on the BOLO list?

Mr. WERFEL: Well, we do know that — that the word “progressive” did
appear on a set of BOLO lists. We do know that. When [
was articulating the point about diversity, I was trying to
capture that the types of political organizations that are on
these BOLO lists are wide ranging. But they do include
progressives.?®

Similarly, Representative Joseph Crowley (D-NY) alleged that the IRS mistreated progressive
groups identically to Tea Party groups. He said:

As the weeks have gone on, we have seen that there is a culture of intimidation,
but not from the White House, but rather from my Republican colleagues. We
know for a fact that there has been targeting of both tea party and

21
id
2 Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (statement of Ranking Member Sander Levin).
¥ Jd. {question and answer with Representative Charlie Rangel).

7



125

progressive groups by the IRS. ... Then, as we see, the progressive groups
were targeted side by side with their tea party counterpart groups,24
(emphasis added).

Acting IRS Commissioner volunteers to testify at the Oversight
Committee’s July 17, 2013 subcommittee hearing

On July 17, 2013, the Oversight Committee convened a joint subcommittee hearing on
ObamaCare security concerns, featuring witnesses from the federal agencies involved in the
law’s implementation.”> The Chairmen invited Sarah Hall Ingram, the Director of the IRS
ObamaCare office, to testify.ﬂ’ Prior to the hearing, however, Acting IRS Commissioner Werfel
personally intervened and volunteered himself to testify as the IRS witness in Ms. Ingram’s
place. Committee Democrats used Mr. Werfel’s appearance as an opportunity to continue
pushing their false narrative of bipartisan IRS targeting.

During the hearing, Ranking Member Elijah Cummings (D-MD) used the majority of his
five-minute period to question Mr. Werfel not on the subject matter of the hearing, but rather on
the IRS’s treatment of liberal tax-exempt applicants. They engaged in the following exchange:

Mr. CUMMINGS. [ would like to ask you about the ongoing investigation into
the treatment of Tea Party applicants for tax exempt status.
During our interviews, we have been told by more than one
IRS employee that there were progressive or left-leaning
groups that received treatment similar to the Tea Party
applicants. As part of your internal review, have you
identified non-Tea Party groups that received similar
treatment?

Mr. WERFEL. Yes.
Mr. CUMMINGS.  We were told that one category of applicants had their
applications denied by the IRS after a 3~year review; is that

right?

Mr. WERFEL. Yes, that’s my understanding that there is a group or seven
groups that had that experience, yes.

* 1d. (question and answer with Representative Joseph Crowley).

® “Evaluating Privacy, Security, and Fraud Concerns with ObamaCare's Information Sharing Apparatus”: J.
Hearing before the Subcomm. on Energy Policy, Health Care and Entitlements of the H. Comm. on Oversight and
Gov't Reform and the Subcomm. on Cybersecurity, Infrastructure Protection, and Security Technologies of the H,
Comm. on Homeland Security, 113th Cong. (2013) [hereinafter “July 17th Hearing”}.

2 See Letter from James Lankford, H. Comm. on Oversight & Gov’t Reform, & Patrick Mechan, H. Comm. on
Homeland Security, to Sarah Hall Ingram, Internai Revenue Serv. (July 10, 2013).

7 July 17th Hearing, supra note 25.
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It is certain that Ranking Member Cummings would not have had the opportunity to ask these
questions had Ms. Ingram testified as originally requested.

The circumstances of Mr. Werfel’s statements are striking. He volunteered to replace the
undisputed IRS expert on ObamaCare at a hearing focusing on ObamaCare security, after being
at the IRS for less than two months. He volunteered to testify at a subcommittee the day before
the Committee convened a hearing that would feature testimony about the IRS’s targeting of
conservative applicants. By all indications, Mr. Werfel’s testimony allowed congressional
Democrats to continue to perpetuate the myth of bipartisan IRS targeting.

Democrats attack the Inspector General during the Qversight Committee’s
July 18, 2013 hearing

Unsurprisingly, Democrats on the Oversight Committee highlighted Mr. Werfel’s
assertions as their main narrative during a Committee hearing on the IRS targeting the following
day. During his opening statement, Ranking Member Cummings criticized Treasury Inspector
General for Tax Administration J. Russell George, accusing him of ignoring liberal groups
targeted by the IRS.*® Ranking Member Cummings stated:

1 also want to ask the Inspector General why he was unaware of documents we
have now obtained showing that the IRS employees were also instructed to screen
for progressive applicants and why his office did not look into the treatment of
left-leaning organizations, such as Occupy groups. I want to know how he plans
to address these new documents. Again, we represent conservative groups on
both sides of the aisle, and progressives and others, and so all of them must be
treated fairly.”

Representative Danny Davis (D-IL) utilized Mr. Werfel’s testimony from the day before to also
criticize the inspector general. Representative Davis said:

Yesterday, the principal deputy commissioner of the Internal Revenue
Service, Danny Werfel, testified before this committee that progressive
groups received treatment from the IRS that was similar to Tea Party groups
when they applied for tax exempt status. In fact, Congressman Sandy Levin,
who is the ranking member of the Ways and Means Committee, explained these
similarities in more detail. He said the IRS took years to resolve these cases, just
like the Tea Party cases. And he said the IRS, one, screened for these groups,
transferred them to the Exempt Organizations Technical Unit, made them the
subject of a sensitive case report, and had them reviewed by the Office of Chief
Counsel. According to the information provided to the Committee on Ways and
Means, some of these progressive groups actually had their applications denied

* “The [RS’s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov’t Reform, 113th Cong. (2013) (statement of Ranking Member Elijah E. Cummings) [hereinafter
“July 18th Hearing™].

29 id
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after a 3-year wait, and the resolution of these cases ha&)pened during the time
period that the inspector general reviewed for its audit. ® (emphasis added).

Inspector General George testified at the hearing to defend his work and debunk
Democratic myths of bipartisan targeting. Committee Democrats took the opportunity to harshly
interrogate Mr. George, using Mr. Werfel’s testimony. Representative Gerry Connolly (D-VA)
said to him:

Well, so I want to make sure—you’re under oath, again—it is your testimony
today, as it was in May, but let’s limit it to today, that at the time you testified
here in May you had absolutely no knowledge of the fact that in any screening,
BOLOs or otherwise, the words “Progressive,” “Democrat,” “MoveOn,” never
came up. You were only looking at “Tea Party” and conservative-related labels.
You were unaware of any flag that could be seen as a progressive—the
progressive side of things.”'

Similarly, Representative Jackie Speier (D-CA) told Mr. George:

Now, that seems completely skewed, Mr. George, if you are indeed an unbiased,
impartial watch dog. It’s as if you only want to find emails about Tea Party cases.
These search terms do not include any progressive or liberal or left-leaning terms
at all. Why didn’t you search for the term “progressive™? It was specifically
mentioned in the same BOLO that listed Tea Party groups.™

Representative Carolyn Maloney (D-NY) said:

How in the world did you get to the point that you only looked at Tea Party when
liberals and progressives and Occupy Wall Street and conservatives are just as
active, if not more active, and would certainly be under consideration. That is just
common plain sense. And I think that some of your statements have not been—it
defies—it defies logic, it defies belief that you would so limit your statements and
write to Mr. Levin and write to Mr. Connolly that of course no one was looking at
any other area.”

Armed with self-selected IRS documents and Mr. Werfel’s testimony, congressional
Democrats vehemently attacked TIGTA in an attempt to undercut its findings that the IRS had
targeted conservative tax-exempt applicants. Their ad Aominen attacks on an independent
inspector general sought to distract and deflect from the real misconduct perpetrated by the IRS.

3% Jd. (question and answer with Representative Danny Davis).

** Jd. (question and answer with Representative Gerry Connolly).
2 (question and answer with Representative Jackie Speier).
Bd {question and answer with Representative Carolyn Maloney).
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The IRS reinterprets legal protections for taxpayer information to bolster
Democratic allegations

The IRS was not an unwilling participant in spinning this false narrative. Section 6103 ot
federal tax law protects confidential taxpayer information from public dissemination.** Under
the tax code, however, the IRS may release confidential taxpayer information to the House Ways
and Means Committee and the Senate Finance Committee.”® The IRS cited this provision of law
to withhold vital details about the targeting scandal from the American public. The prohibition
did not stop the IRS from releasing information helpful to its cause.

In August 2013, the IRS suddenly reversed its interpretation of the law. In a letter to
Ways and Means Ranking Member Levin — who already had access to confidential taxpayer
information ~ Acting IRS Commissioner Werfel wrote: “Consistent with our continuing efforts
to provide your Committee and the public with as much information as possible regarding the
Service’s treatment of tax exempt advocacy organizations, we are re-releasing certain redacted
documents that had been previously provided to your Committee.”™*® Mr. Werfel explained the
reversal as the result of “our continuing review of the documents™ and “a thorough section 6103
analysis.”’ The reinterpretation allowed the IRS to release information related to “ACORN
Successors™ and “Emerge” groups.3 8

Congressional Democrats embraced the IRS’s sudden reversal. Releasing new IRS
documents, Ranking Member Levin and Ranking Member Cummings issued a joint press release
announcing that “new information from the IRS that provides further evidence that
progressive groups were singled out for scrutiny in the same manner as conservative
groups.”™ (emphasis added). Ranking Member Levin proclaimed: “These new documents
make it clear the IRS scrutiny of the political activity of 501(c)(4) organizations covered a broad
spectrum of political ideology and was not politically motivated.”*’ Ranking Member
Cummings similarly intoned: “This new information should put a nail in the coffin of the
Republican claims that the IRS’s actions were politically motivated or were targeted at only one
side of the political spectrum.”!

The IRS’s sudden reinterpretation of section 6103 allowed congressional Democrats to
continue their assault on the truth. Again using documents self-selected by the IRS, these
defenders of the Administration carried on their rhetorical campaign to convince Americans that
the 1RS treated liberal applicants identically to Tea Party applicants.

#LR.C. § 6103,
* 1d. § 6103(1).
% Letter from Daniel I, Werfel, Internal Revenue Serv., to Sander Levin, H. Comm. on Ways & Means (Aug, 19,
2013), available at hitp://democrats.waysandmeans.house.gov/sites/democrats.waysandmeans.house.gov/files/IRS%
270Letter%20t0%20chin%ZOAugust%ZO19%2C%202013.pd£
3
Tl
*Id
* Press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform Democrats,
New Documents Highlight IRS Scrutiny of Progressive Groups {Aug. 20, 2013).
a0
1d
41 Id
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Recent Democratic efforts to perpetuate the myth of bipartisan IRS
targeting

Democratic efforts to spin the IRS targeting continue through the present. On January
29, 2014, Senator Chris Coons raised the allegation while questioning Attorney General Eric
Holder about the Administration’s investigation into the IRS’s targeting. Senator Coons stated:

Well, thank you, Mr. Attorney General. I -- I join a number of colleagues in
urging and hoping that the investigation into IRS actions is done in a balanced and
professional and appropriate way. And I assume it is, unless demonstrated
otherwise. And what I’ve heard is that there were progressive groups, as well
as tea party groups, that were perhaps allegedly on the receiving end of
reviews of the 501(c)(3) applications. And it’s my expectation that we’ll hear
more in an appropriate and timely way about the conduct of this investigation.*?
(emphasis added).

On February 3, 2014, during his daily briefing, White House Press Secretary Jay Carney
echoed the Democratic line that the IRS targeted liberal groups in the same manner in which it
targeted conservative groups. In defending the President’s comments about “not even a
smidgeon of corruption,” Mr. Carney said:

Q Jay, in the President’s interview with Bill OReilly last night, he said that
there was “not even a smidgen of corruption,” regarding the IRS targeting
conservative groups. Did the President misspeak?

A No, he didn’t. But I can cite — I think have about 20 different news
organizations that cite the variety of ways that that was established,
including by the independent 1G, who testified in May and, as his report
said, that he found no evidence that anyone outside of the IRS had any
involvement in the inappropriate targeting of conservative — or
progressive, for that matter — groups in their applications for tax-
exempt status. So, again, I think that this is something —** (emphasis

added).

During debate on the House floor on H.R. 3865, the Stop Targeting of Political Beliefs by the
IRS Act 0f 2014, Ways and Means Committee Ranking Member Levin spoke in opposition to
the bill. He said:

On a day when the Chairman of the Ways and Means Committee, Mr. Camp, is
unveiling a tax measure that requires serious bipartisanship to be successful, we
are here on the floor considering a totally political bill in an attempt to resurrect
an alleged scandal that never existed. . .. And what have we learned? That

2 “Oversight of the U.S. Department of Justice”: Hearing before the S. Comm. on the Judiciary, 113th Cong.
(2014) (question and answer with Senator Chris Coons).

I The White House, Press Briefing by Press Secretary Jay Carney, 2/3/14, http://www.whitehouse.gov/photos-and-
video/video/2014/02/03/press-briefing#transcript.
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both progressive and conservative groups were inappropriately screened out
by name and not by activity.** (emphasis added).

As recently as early March 2014, Democrats have been spreading the myth that liberal-
oriented groups were targeted in the same manner as conservative organizations. Appearing on
The Last Word with Lawrence O’Donnell, Representative Gerry Connolly continued the
Democratic allegations of bipartisan targeting. Representative Connolly said:

You know, that’s true, but I think we need to back up. This is not an honest
inquiry. This is a Star Chamber operation. This is cherry picking information,
deliberately colluding with a Republican idea in the IRS to make sure the
investigation is solely about tea party and conservative groups even though
we know that the tilt is included progressive titles as well as conservative
titles and that they were equally stringent. 1t was a foolish thing to do. And it’s
wrong, but it was not just targeted at conservatives. But Darrell Issa wants to
make sure that information does not get out.** (emphasis added).

The Democratic myth of bipartisan IRS targeting simply will not die. Working hand in
hand with the Obama Administration’s IRS, congressional Democrats vigorously asserted that
the IRS mistreated liberal tax-exempt applicants in a manner identical to Tea Party groups. The
IRS — the very same agency under fire for its actions ~ assisted these efforts by producing self-
selected documents and volunteering helpful information. The result has been a fundamental
misunderstanding of the truth about the IRS’s targeting of conservative tax-exempt applicants.

The Truth: The IRS engaged in disparate treatment of conservative
applicants

Contrary to Democratic claims, substantial documentary and testimonial evidence shows
that the IRS systematically engaged in disparate treatment of conservative tax-exempt applicants.
The Committee’s investigation shows that the initial applications sent to the Washington as
“test” cases were all filed by Tea Party-affiliated groups. The IRS screening criteria used to
identify and separate additional applications also initially captured exclusively Tea Party
organizations. Even after the criteria were changed, documents show the IRS intended to
identify and separate Tea Party applications for review.

No matter how hard the Administration and congressional Democrats try to spin the facts
about the IRS targeting, it remains clear that the IRS treated conservative tax-exempt applicants
differently. As detailed below, the IRS treated Tea Party and other conservative tax-exempt
applicants unlike liberal or progressive applicants.

* Press Release, H. Comm. on Ways & Means Democrats, Levin Floor Statement on H.R. 3865 (Feb. 26, 2014).
s The Last Word with Lawrence O 'Donnell (MSNBC television broadcast Mar. 5, 2014) (interview with
Representative Gerry Connelly).
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The Committee’s evidence shows the IRS sought to identify and scrutinize
Tea Party applications

To date, the Committee has reviewed over 400,000 pages of documents produced by the
IRS, TIGTA, the IRS Oversight Board, and others. The Committee has conducted transcribed
interviews of 33 IRS employees, totaling over 217 hours. From this exhaustive undertaking, one
fundamental finding is certain: the IRS sought to identify and scrutinize Tea Party applications
separate and apart from any other tax-exempt applications, including liberal or progressive
applications.

The initial “test” cases were exclusively Tea Party applications

From documents produced by the IRS, the Committee is aware that the initial test cases
transferred to Washington in spring 2010 to be developed as templates were applications filed by
Tea Party-affiliated organizations. According to one document entitled “Timeline for the 3
exemption applications that were referred to [EO Technical] from [EO Determinations],” the
Washington office received the 501(c)(3) application filed by the Prescott Tea Party, LLC on
April 2,2010.*° The same day, the Washington office received the 501(c)(4) application filed by
the Albuquerque Tea Party, Inc.*” After Prescott Tea Party did not respond to an IRS
information request, the IRS closed the application “FTE” or “failure to establish.” The
Washington office asked for a new 501(c)(3) application, and it received the application filed by
American Junto, Inc., on June 30, 2010.**

Testimony provided by veteran IRS tax law specialist Carter Hull, who was assigned to
work the test cases in Washington, confirms that they were exclusively Tea Party applications.
He testified:

Q Now, sir, in this period, roughly March of 2010, was there a time when
someone in the IRS told you that you would be assigned to work on two
Tea Party cases?

A Yes.

LR

Q Do you recall when precisely you were told that you would be assigned
two Tea Party cases?

A When precisely, no.

Q Sometime in —

“ Internal Revenue Serv., Timeline from the 3 exemption applications that were referred to EOT from EOD. [IRSR
58346-49)

7 g
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Sometime in the area, but [ did get, they were assigned to me in April.
*okok
Okay, and just to be clear, April of 20107
Yes.
*ok
And sir, were they cases 501(c)(3)s, or 501{c)(4)s?
One was a 501(c)(3), and one was a 501(c)(4).
So one of each?
One of each.

What, to your knowledge, was it intentional that you were sent one of
each?

Yes.
Why was that?

I’m not sure exactly why. I can only make assumptions, but those are the
two areas that usually had political possibilities.

ok

The point of my question was, no one ever explained to you that you were
to understand and work these cases for the purpose of working similar
cases in the future?

* %k

All right, I -- I was given -- they were going to be test cases to find out
how we approached (c)(4), and {(c)(3) with regards to political activities.

%ok ok

Mr. Hull, before we broke, you were talking about these two cases being
test cases, is that right? Do you recall that?

15
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A I realized that there were other cases. I had no idea how many, but there
were other cases. And they were trying to find out how we should
approach these organizations, and how we should handle them.

* %%
Q And when you say these organizations, you mean Tea Party
organizations?
A The two organizations that T had.*

Hull’s testimony also confirms that the Washington IRS office requested a similar 501(c)(3)
application to replace the Prescott Tea Party’s application. He testified:

Q Did you send out letters to both organizations the 501(c)(3) and 501(c)(4)?
I did.

Did you get responses from both organizations?

I got response from only one organization.

Which one?

The (c)(4).

(C)(4). What did you do with the case that did not respond?

0 o O > O »

I tried to contact them to find out whether they were going to submit
anything.

By telephone?
By telephone. And I never got a reply.

Then what did you do with the case?

L ol S )

[ closed it, failure to establish.

* %k %

Q So at this time, when the (c)(3) became the FTE, did you begin to work
only on the (c)(4)?

* Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash,, D.C. (June 14, 2013).

16



134

A I notified my supervisor that [ would need another (¢)(3) if they wanted
me to work one of each.

* %k %

Q How did you phrase the request to Ms. Hofacre? Was it -- were you
asking for another (c)(3) Tea Party application?

A 1 was asking for another (c)(3) application in the lines of the first one that
she had sent up. I’m not sure if [ asked her for a particular organization ol
a particular type of organization. I needed a (c)(3) that was maybe
involved in political activities.

Q And the first (c)(3), it was a Tea Party application?

Yes, it was.>”

*® Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash,, D.C. (June 14, 2013).
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Fig. 1: IRS Timeline of Tea Party “test” cases’'

A. Timaline for the 3 exemption applications that were referred to EQT from EQD

1. Prescott Tea Party, LLC

The Applicant scught exemption under
§501{c}){3) formed to educate the public on
current polilical issues, constitutional
rights. fiscal respensibility, and support for
a limited governmant. It planned to
undestake this educational activity through
tallies, protests, educational videos and
through its website. The organization also
intended ta engage in legislative aclivities.
The case was closed FTE on May 26,
2010.

2. American Junto, Inc.

The organization applied for examption
under §501{c){3). stating i was formed to
aducate voters on current social and
political issues, the political process,
limited government, and free enterprise. it
also indicated it would be invelved in
political campaign intervention and
fegiglative activities. The case was closed
FTE on January 4, 2012.

3. Albuguerque Tea Party, Inc.

The organization applied for axemplion
under §501(c){(4} as a social welfare
organization for purposes of issue
advocacy and education. A proposed
adverse is being prepared on the basis
that tho organization's pimary activity is
potitical campaign imtervention supporting
candidates associated with a cerlain
political faction, its educational actwvities
are partisan in nature, and its activities are
intended 1o benefit candidates associated
with a specific political faction as opposed
o benefiting the community as a whote.

Timeling:
2009

«  11/09/2009 — Application received by
EQD.

o 12/18/2609 -» Case assigned o ECD
specialist.

2010

» 3/08/2010 -» Date the case was
referred to EOT. Caso pulled from

Timeling:

210
e 21172010 -» Application was receivad
by EOD

Timeling:

]
=3
=

2010

o 1/412010 — Application was received
by EQD.

*  3/11/2010 -» ECD prepared a memo
1o transter the case to EOT as pan of
EQT's review of some of the
~advocacy organization™ cases being
received in EOD,

»  4/02/2010 -» Case assigned to EQT.

v 4/14/2010 -» 1¥ development letter
maied to Taxpayer {Response dug by
5106/2010).

«  5/26/2010 -» Case dosed FTE (90-
day suspense date ended on
8/26/2010}.

o 4/14/2010 - Case assignedtoa
specialist in EOD.

o 42512010 -» EQD emailed EOT
{Manager Steve Grodnitzky) regarding
who EOD shouid contact for help on
“sdvocacy ofganizaton” cases being
hetd in screening.

+ 5/25/2010 — EOT requasted a
§501(c) 3} “advocacy organization”
case be transferred from EQD to
replace Prescott Tea Party, LLC, 2
§501(c){3) advocacy organization
apglicant that had been dosed FTE.

612572010 -» Memo proposing to
transfer the case 1o EQT was prepared
by EOD speciatist.

«  6/30/2010 -» Date the cage was
referred to EOT.

«  TIT12010 > 1 deveiopment letter
sent (Response dus by 7/2672010).

» 71282010 -> EOT recoived Taxpayer's
response 1o 17 development latter,

e 2/22/2010 -» Case assigned to EOD
specialist.

o 31172010 -» ECD prepared memo to
transfer the case W EQT as part of
EOTs heip raviewing the “advocacy
organization” cases raceived in EQD,

* 41022010 -» Case assigned to EOT.

«  &21£2010 > st development letter
sent {Response dus by 512/2010).
412912010 -» Taxpayer requested
extension for time to respond to 1"
development letter. TLS granted
extension untit §/11/2010.

6/8/2010 — EOT received the
Taxpayer's response to 17
development fetter,

*! Internat Revenue Serv., Timeline from the 3 exemption applications that were referred to EOT from EOD. [IRSR

58346-49]
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The initial screening criteria captured exclusively Tea Party applications

Documents and testimony provided to the Committee show that the IRS’s initial
screening criteria captured only conservative organizations. According to a briefing paper
prepared for Exempt Organizations Director Lois Lerner in July 2011, the IRS identified
applications and held them if they met any of the following criteria:

e  “Tea Party,” “Patriots” or “9/12 Project™ is referenced in the case file

e [ssues include government spending, government debt or taxes

o Education of the public by advocacy/lobbying to “make America a better
place to live”

e Statements in the case file criticize how the country is being run.”

Based on these criteria, which skew toward conservative ideologies, the IRS sent applications to
a specific group in Cincinnati.

Fig. 2: IRS Briefing Document Prepared for Lois Lerner”™

Background:
s EOD Screening has identified an increase in the number of (¢){3) and (c}{4) applications
where organizations are advocating on issues related to govemment spending, taxes and
similar matters. Often there is possible political intervention or excessive lobbying.

s EOD Screening identified this type of case as an emerging issue and began sending cases to
a specific group if they meet any of the following criteria:
o “Tea Party,” “Patriots™ or "9/12 Project” is referenced in the case file
o Issues include govemment spending, govemment debt or {axes
w Education of the public by advocacy/iobbying to “make America a better place to live"
o Statements in the case file criticize how the country is being run

Testimony presented by the two Cincinnati employees shows that the initial applications
in the growing IRS backlog were exclusive Tea Party applications. Elizabeth Hofacre, who
oversaw the cases from April 2010 to October 2010, testified during her transcribed interview
that “we were looking at Tea Parties.” She testified:

Q And you mentioned the Tea Party cases. Do you have an understanding of
whether the Tea Party cases were part of that grouping of organizations
with political activity, or were they separate?

A That was the group of political cases.

Q So why do you call them Tea Parties if it includes more than —

Z Justin Lowe, Internal Revenue Serv., Increase in (¢)(3)/(c)(4) Advocacy Org. Applications (2011). [IRSR 2735]
Id.
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A Well, at that time that’s all they were. That’s all that we were -- that’s how
we were classifying them,

Q In 2010, you were classifying any organization that had political activity
as a Tea Party?

A No, it’s the latter. I mean, we were looking at Tea Parties. I mean, political
is too broad.

Q What do you mean when you say political is too broad?

No, because when -- what do you mean by “political”?

Q Political activity -- if an application has an indication of political activity
in it.
A I mean, I was tasked with Tea Party, so that’s all I’'m aware of. So I

wasn’t tasked with political in general.
Q Was there somebody who was tasked with political in general?
A Not that I'm aware of ** (emphasis added).

During the Committee’s July 2013 hearing about the IRS’s systematic scrutiny of Tea
Party applications, Hofacre specifically rejected claims that liberal-oriented groups were part of
the IRS backlog. She testified:

Mr. MICA. Okay, the beginning of 2010. And you—this wasn’t a
targeting by a group of your colleagues in Cincinnati that
decided we’re going to go after folks. And most of the
cases you got, were they “Tea Party” or “Patriot” cases?

Ms. HOFACRE. Sir, they were all “Tea Party” or “Patriot” cases.

Mr. MICA. Were there progressive cases? How were they handled?

Ms. HOFACRE. Sir, I was on this project untii October of 2010, and I
was only instructed to work “Tea Party”/

“Patriot”/”9/12” organizations.” (emphasis added)

Ron Bell, who replaced Hofacre in overseeing the growing backlog of applications in
Cincinnati, similarly testified during a transcribed interview that he only received Tea Party
applications from October 2010 until July 2011. He testified:

5* Transcribed interview of Elizabeth Hofacre, Internal Revenue Serv., in Wash,, D.C. (May 31, 2013).
% July 18th Hearing, supra note 28.
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Okay. So at this point between October 2010 and July 2011, were all the
Tea Party cases going to you?

Correct.
And to your knowledge, during this same time period, was it only Tea

Party cases that were being assigned to you or were there other advocacy
cases that were part of this group?

* %k %k
Does that include 9/12 and Patriot?
Yes, yes.
Yes.
Okay. So it was just those type of cases, not other type of advocacy cases
that maybe had a different -- a different political -- a liberal or progressive
case?
Correct.

Rk

Okay. And to your knowledge, when you were first assigned these cases in
October 2010 and through July 2011, do you know what criteria the
screening unit was using to identify the cases to send to you?

Yes.

And what was that criteria?

It was solicited on the Emerging Issues tab of the BOLO report.

And what did that say? What did that Emerging Issue tab on the BOLO
say?

In July 20 —
In October 2010 we’ll start.

I don’t know exactly what it said, but it just -- Tea Party cases, 9/12,
Patriot.

And do you recall how many cases you inherited from Ms. Hofacre?
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A 50 to 100.
Q And were those only Tea Party-type cases as well?

A To the best of my knowledge.™

The IRS continued to target Tea Party groups after the BOLO criteria were
broadened

From material produced to the Committee, it is apparent that Exempt Organizations
Director Lois Lerner began orchestrating in late 2010 a “c4 project that will look at levels of
lobbying and pol[itical] activity” of nonprofits, careful that the effort was not a “per se political
project.”57 Consistent with this goal, Lerner ordered the implementation of new screening
criteria for the Tea Party cases in summer 2011, broadening the BOLO language to “advocacy
organizations.” According to testimony received by the Committee, Lerner ordered the language
changed from “Tea Party” because she viewed the term to be “too pejorative.”” While avoiding
per se political scrutiny, other documents obtained by the Committee suggest that Lerner’s
change was merely cosmetic. These documents show that the IRS still intended to target and
scrutinize Tea Party applications, despite the facial changes to the BOLO criteria,

An internal “Significant Case Report” summary chart prepared in August 2011 illustrates
that Lerner’s change was merely cosmetic (figures 3A and 3B). While the name of entry was
changed “political advocacy organizations,” the description of the issue continued to reference
the Tea Party movement.*® The issue description read: “Whether a tea party organization meets
the requirements under section 501(c)(3) and is not involved in political intervention. Whether
organization is conducting excessive political activity to deny exemption under section
501(c)(4).”%

% Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
57 E-mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin et al., Internal Revenue Serv. (Sept. 16, 2010).
[IRSR 191030
fg Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
ZZ Internal Revenue Serv., Significant Case Report (Aug. 31,2011). [IRSR 151653]
Id.
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Fig. 3A; IRS Significant Case Report Summary, August 2011°'
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Fig. 3B: IRS Significant Case Report Summary, August 2011 (enlarged)
Name of Group EIN Received Issue
Org/Group #Manager
1. 4/2/2010 Whether a tea party organization

meets the requirements under
section 501{c}(3) and is not involved
in political intervention. Whether
organization is conducting excessive
politicai aclivity to deny exemplion
under section 501{c){4)

Likewise, in comparing the individual sensitive case report prepared for the Tea Party
cases in June 2011 with the report prepared in Septcmber 2012, it is apparent that the BOLO
criteria changed was superficial. The reports’ issue summaries are nearly identical, except for
replacing “Tea Party” with “advocacy organizations. 73 The June 2011 sensitive case report
(figure 4A) identified the issue as: “The various ‘tea party’ organizations are separately
organized, but appear to be a part of a national political movement that may be involved in
political activities. The ‘tea party’ organizations are being followed closely in national
newspapers (such as The Washington Post) almost on a regular basis.”

s ('ompare Internal Revenue Serv., Sensitive Case Report (June 17, 2011) [IRSR 151687-88], with Internal
Revenue Serv., Sensitive Case Report (Sept. 18, 2012). [IRSR 150608-09]
 Internal Revenue Serv., Sensitive Case Report (June 17, 2011). [IRSR 151687-88]
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Fig. 4A: IRS Sensitive Case Report for Tea Party cases, June 17, 2011%

CASE OR ISSUE SUMMARY:

The various “tea party” organizations are separately organized. but appear to be a part of a national
political movement that may be involved in political activities. The "ea party” organizations are being
foltowed closely in national newspapers (such as The Washington Post) almost on a regular basis.
Cincinnati is holding three applications from organizations which have applied for recognition of
exemption under section 501(c}{3) of the Code as educational organizations and approximately twenty-
two applications from organizations which have applied for recognition of exemption under section
501c)(4) as social welfare organizations. Two organizations that we believe may be "tea party”
organizations already have been recognized as exempt under section 501(¢)(4). EQT has not seen the
case files, but are requesting copies of them. The issue is whether these organizations are invalved in
campaign intervention or, alternatively, in nonexempt political activity.

The September 2012 sensitive case report (figure 4B) identified the issue as: “These
organizations are ‘advocacy organizations,” and although are separately organized, they appear
to be part of a larger national political movement that may be involved in political activities.
These types of advocacy organizations are followed closely in national newspapers (such as The
Washington Post) almost on a regular basis.”*

Fig. 4B: IRS Sensitive Case Report for “Advocacy Organizations,” Sept. 18, 2012%

CASE OR |SSUE SUMMARY:

These arganizations are *advocacy organizations,” and although are separately organized, they appear
to be part of a larger national political movernent that may be involved in political activities. These
types of advocacy organizations are followed closely in national newspapers (such as The Washington
Post} almost on a regular basis. Cincinnati has in its inventory a number of applications from thase
types of organizations that applied for recognition of exemption under section 501(c) 3} of the Code as
educational organizations and from organizations that applied for recognition of exemption under
section 501(c){4} as social welfare organizations.

Reading these items together, it is clear that although the BOLO language was changed to
broader “political advocacy organizations,” the IRS still intended to identify and single out Tea
Party applications for scrutiny. Ron Bell testified that after the BOLO change in July 2011, he
received more applications than just Tea Party cases. He testified:

Q And do you recall when that — when the BOLO was changed after — you
said it was after the meeting [with Lerner], they changed the BOLO after
the meeting, do you recall when?

A July.
0f2011?
Yes, sir.
65 1d
6: Internal Revenue Serv., Sensitive Case Report (Sept. 18, 2012). {IRSR 150608-09]
1.
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Q And you were going to say the BOLO became more, and then you were
cut off. What were you going to say?

A It became more — they had more the advocacy, more organizations to the
advocacy, like I mentioned about maybe a cat rescue that’s advocating for
let’s not kill the cats that get picked up by the local government in
whatever cities.®®

Bell also stated that while he could not process the Tea Party applications because he was
awaiting guidance from Washington, he could process the non-Tea Party applications. He
testified:

Q Mr. Bell, in July 2011, when the BOLO was changed where they chose
broad language, after that point, did you conduct secondary screening on
any of the cases that were being held by you?

A You mean the cases that [ inherited from Liz are the ones that had already
been put into the whatever timeframe, Tea Party advocacy, slash
advocacy?

Other type, yes.

No, these were new ones coming in that someone thought that they
perhaps should be in the advocacy, slash, Tea Party inventory.

Okay.

They were assigned to Group 7822, and I reviewed them, and you know,
maybe some were, but a vast majority was like outside the realm we were
looking for.

And so they were like the . . . cat type cases you were discussing earlier?
Yes.

* ok k

Q After the July 2011 change to the BOLO, how long did you perform the
secondary screening?

A Up until July 2012.
So, for a whole year?

Yeah,

5 Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
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Q And you would look at the cases and see if they were not a Tea Party case,
you would move that either to closing or to further development?

A Yeah, and then the BOLO changed about midway through that timeframe.
Okay.

To make it where we put the note on there that we don’t need the general
advocacy.

Q And after the BOLO changed in January 2012, did that affect your
secondary screening process?

A There was less cases to be reviewed.

Q Okay. So during this whole year, the Tea Party cases remained on
hold pending guidance from Washington while the other cases that
you identified as non-Tea Party cases were moved to either closure or
further development; is that right?

A Correct.% (emphasis added).

The IRS’s own retrospective review shows the targeted applications were
predominantly conservative-oriented

In July 2012, Lerner asked her senior technical advisor, Judith Kindell, to conduct an
assessment of the political affiliation of the applications in the IRS backlog. On July 18, Kindell
reported back to Lerner that of all the 501(c)(4) applications, having been flagged for additional
scrutiny, at least 75 percent were conservative, “while fewer than 10 [applications, or 5 percent]
appear to be liberal/progressive leaning groups based solely on the name.””® Of the 501(c)(3)
applications, Kindell informed Lerner that “slightly over half appear to be conservative leaning
groups based solely on the name.””" Unlike Tea Party cases, the Oversight Committee’s review
has received no testimony from IRS employees that any progressive groups were scrutinized
because of their organization’s expressed political beliefs.

69
Id.
™ E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lerner, Internal Revenue Serv, (July 18, 2012).
[IRSR 179406}
" d.
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Fig. 5: E-mail from Judith Kindell to Lois Lerner, july 18, 20127

From: Kindell judith E

Sent: Wednesday, July 18, 2012 10:54 AM
To: Lerner Lois G

Ce: Light Sharon P

Subject: Bucketed cases

Of the 84 {c)(3}
cases, slightly over half appear to be conservative leaning groups based salely
on the name. The remainder do not obviously lean to aither sido of the

political spectrum.

Of the 198 {c){4)
cases, approximately 3/4 appear to be conservative leaning while fewer than 10
appear to be liberaliprogrossiva ieaning groups basod solely on tha name.

The remainder do not obviously jean to either sida of the politicat

spectrum.

Documents and testimony obtained by the Committee demonstrate that the IRS sought to
identify and scrutinize Tea Party applications. For fifteen months beginning in February 2010,
the IRS systematically identified, separated, and delayed Tea Party applications — and only Tea
Party applications. Even after the IRS broadened the screening criteria in the summer of 2011,
internal documents confirm that that agency continued to target Tea Party groups.

The IRS treated Tea Party applications differently from other applications

Evidence obtained by the Committee in the course of its investigation proves that the IRS
handled conservative applications distinctly from other tax-exempt applications. In February
2011, Lerner directed Michael Seto, the manager of Exempt Organizations Technical Unit, to put
the Tea Party test cases through a “multi-tier” review.” Lerner wrote to Seto: “This could be the
vehicle to go to court on the issue of whether Citizen's [sic] United overturning ban on corporate

k3
Id.
™ Transcribed interview of Michael Seto, Internal Revenue Serv., in Wash., D.C. (July 11, 2013).
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spendin% applies to tax exempt rule. Counsel and Judy Kindell need to be in on this one
4

please.”

Carter Hull, an IRS specialist with almost 50 years of experience, testified that this multi-
tier level of review was unusual. He testified:

oo 0 B O

Have you ever sent a case to Ms. Kindell before?
Not to my knowledge.
This is the only case you remember?
Uh-huh.
Correct?
This is the only case [ remember sending directly to Judy.
* &k
Had you ever sent a case to the Chief Counsel’s office before?
[ can’t recall offhand.
You can’t recall. So in your 48 years of experience with the IRS, you
don’t recall sending a case to Ms. Kindell or a case to IRS Chief Counsel’s

office?

To Ms. Kindell, I don’t recall ever sending a case before. To Chief
Counsel, I am sure some cases went up there, but I can’t give you those.

Sitting here today you don’t remember?

I don’t remember.”

Similarly, Elizabeth Hofacre, the Cincinnati-based revenue agent initially assigned to develop
cases, told the Committee during a July 2013 hearing that the involvement of Washington was
“unusual.”™ She testified:

I never before had to send development letters that [ had drafted to EO

" E-mail from Lois Lerner, Internal Revenue Serv., to Michael Seto, Internal Revenue Serv. (Feb. 1, 2011). {IRSR

161810]

’S Transcribed interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).
" “The IRS's Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov’t Reform, 113th Cong. (2013) (statement of Elizabeth Hofacre).
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Technical for review, and I never before had to send copies of applications and
responses that were assigned to me to EO Technical for review. 1 was frustrated
because of what I perceived as micromanagement with respect to these
applications.”’

Hofacre’s successor on the cases, Ron Bell, also told the Committee that it was “unusual’

3

to have to wait on Washington to move forward with an application.”® He testified:

Q

Q

So did you see something different in these Tea Party cases applying for
501(c)(4) status that was different from other organizations that had
political activity, political engagement applying for 501(c)(4) status in the
past?

I’m not sure if I understand that.

I guess what I’'m getting at is you said you had seen previous applications
from an organization applying for 501(c)(4) status that had some level of
political engagement, and these Tea Party groups are also applying for
501(c)(4) status and they have some level of political engagement. Was

there any difference in your mind between the Tea Party groups and the
other groups that you’d seen in your experience at the IRS?

No.

So, do you think that Tea Party groups are treated the same as these other
groups from your previous experience?

No.

& ¥k k

In your experience, was there anything different about the way that the
Tea Party 501(c)(4) cases were treated that was as opposed to the previous
501(c)(4) applications that had some level of political engagement?

Yes.

And what was different?

Well, they were segregated. They seemed to have been more scrutinized.
I hadn’t interacted with EO technical [in] Washington on cases really
before.

You had not?

rd

™ Transcribed interview of Ronald Bell, Internal Revenue Serv., in Wash., D.C. (June 13, 2013).
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A Well, not a whole group of cases.”

Another Cincinnati employee, Stephen Seok, testified that the type of activities that the
conservative applicants conducted made them different from other similar applications he had
worked in the past. He testified:

Q And to your knowledge, the cases that you worked on, was there anything
different or novel about the activities of the Tea Party cases compared to
other (c)(4) cases you had seen before?

& ke

A Normal (c)(4) cases we must develop the concept of social welfare,
such as the community newspapers, or the poor, that types. These
organizations mostly concentrate on their activities on the limiting
government, limiting government role, or reducing government size,
or paying less tax. I think it[‘]s different from the other social welfare
organizations which are (c)(4).

ok ok

Q So the difference between the applications that you just described, the
applications for folks that wanted to limit government, limit the role
of government, the difference between those applications and the
(c)(4) applications with political activity that you had worked in the
past, was the nature of their ideology, or perspective, is that right?

A Yeah, I think that’s a fair statement. But still, previously, I could work,
1 could work this type of organization, applied as a (c)(4), that’s possible,
though. Not exactly Tea Party, or 9-12, but dealing with the political
ideology, that’s possible, yes.

Q So you may have in the past worked on applications from (c)(4},
applicants seeking (c)(4) status that expressed a concern in idcology,
but those applications were not treated or processed the same way
that the Tea Party cases that we have been talking about today were
processed, is that right?

A Right. Because that [was] way before these — these organizations were
put together. So that’s way before. If I worked those cases, way before
this list is on.*® (emphases added).

79
Id
*® Transcribed interview of Stephen Daejin Seok, Internal Revenue Serv., in Wash., D.C. (June 19, 2013).
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This evidence shows that the IRS treated conservative-oriented Tea Party applications
differently from other tax-exempt applications, including those filed by liberal-oriented
organizations. Testimony indicates that the IRS instituted new procedures and different hurdles
for the review of Tea Party applications. What would otherwise be a routine review of an
application became unprecedented scrutiny and delays for these Tea Party groups.

Myth versus fact: How Democrats’ claims of bipartisan targeting are not
supported by the evidence

In light of the evidence available to the Committee and under close examination, each
Democratic argument fails. Despite their claims that liberal-leaning groups were targeted in the
same manner as conservative applicants, the facts do not bear out their assertions. Instead, the
Committee’s investigation and public information shows the following:

¢ RS BOLO entries for liberal groups and terms only appear on lists used for
awareness and were never used as a litmus test for enhanced scrutiny;

e Some liberal-oriented organizations were identified for scrutiny because of objective,
non-political concerns, but not because of their political beliefs;

o Substantially more conservative-leaning applicants than liberal-oriented applicants

were caught in the IRS’s backlog;

The IRS treated Tea Party applicants differently from “progressive” groups;

The IRS treated Tea Party applicants differently from ACORN successor groups;

The IRS treated Tea Party applicants differently from Emerge affiliate groups; and

The IRS treated Tea Party applicants differently from Occupy groups.

When carefully examined, these facts refute the myths perpetrated by congressional Democrats
and the Administration that the IRS engaged in bipartisan targeting. The facts show, instead, that
the IRS targeted Tea Party groups for systematic scrutiny and delay.

Perhaps most telling is the IRS’s own actions. When Lois Lerner publicly apologized for
the IRS’s targeting of Tea Party applicants, she offered no such apology for its targeting of any
liberal groups. When asked if the IRS had treated liberal groups inappropriately, Lerner
responded: “I don’t have any information on that.”®" This admission severely undercuts
Democratic ex post allegations of bipartisan targeting.

BOLO entries for liberal groups and terms only appear on lists used for
awareness and were never used as a litmus test for enhanced scrutiny

Congressional Democrats and some in the Administration claim that the IRS targeted
liberal groups because some liberal-oriented organizations appeared on entries of the IRS BOLO

8! Aaron Blake, I’m not good at math’: The IRS’s public relations disaster, W ASH. POST, May 10, 2013,
31



149

lists.® This claim is not supported by the facts. The presence of an organization or a group of
organizations on the IRS BOLO list did not necessarily mean that the IRS targeted those groups.
As the Ways and Means Committee phrased it, “being on a BOLO is different from being
targeted and abused by the IRS.”® A careful examination of the evidence demonstrates that
only conservative groups on the IRS BOLO lists experienced systematic scrutiny and delay.

The Democratic falsehood rests on a fundamental misunderstanding of the structure of
the BOLO list. The BOLO list was a comprehensive spreadsheet document with separate tabs
designed for information intended for different uses. For example, the “Watch List” tab on the
BOLO document was designed to notify screeners of potential applications that the IRS has not
yet received.® The “TAG Issues” tab listed groups with potentially fraudulent applications. The
“Emerging Issues” tab, contrarily, was designed to alert screeners to groups of applications that
the IRS has already received and that presented special problems.ss Therefore, whereas the
Watch List tab noted hypothetical applications that could be received and TAG Issues tab noted
fraudulent applications, the Emerging Issues tab highlighted non-fraudulent applications that the
IRS was actively processing.

The Tea Party entry on the IRS BOLO appears on the “Emerging lssues” tab, meaning
that the IRS had already received Tea Party applications. The liberal-oriented groups on the
BOLO list appear on either the Watch List tab, meaning that the IRS was merely notifying its
screeners of the potential for those groups to apply, or the TAG Issues tab, indicating a concern
for fraud. In effect, then, whereas the appearance of Tea Party groups on the BOLO signifies the
actuality of review and subsequent delay, the appearance of the liberal groups on the BOLO
signifies either the possibility that some group may apply in the future or the potential for fraud
in a group’s application.

The differences in where the entries appear on the BOLO document manifests in the
IRS’s differential treatment of the groups. According to evidence known to the Committee, only
Tea Party applications appearing on the Emerging Issues tab resulted in systematic scrutiny and
delay. Although some liberal groups appeared on versions of the BOLO, their mere presence on
the document did not result in systematic scrutiny and delay — contrary to Democratic claims of
bipartisan IRS targeting.

The IRS identified some liberal-oriented groups due to objective, non-
political concerns, but not because of their political beliefs

Where the IRS identified liberal-oriented groups for scrutiny, evidence shows that it did
so for objective, non-political reasons and not because of the groups’ political beliefs. For

2 See, e.g., Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on
Ways & Means, 113th Cong. (2013); The White House, Press Briefing by Press Secretary Jay Carney, 2/3/14,
http://'www.whitehouse.gov/photos-and-video/video/2014/02/03/press-briefing#transcript.
¥ H. Comm. on Ways & Means, Being on a BOLO is Different from Being Targeted and Abused by the IRS (Junc
24, 2013), http://waysandmeans.house.gov/news/documentsingle.aspx?DocumentID=340314.
z: Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

Id.
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instance, the IRS scrutinized Emerge America applications for conveying impermissible benefits
to a private entity, which is prohibited for nonprofit groups.® The IRS scrutinized ACORN
successor groups due to concerns that the organizations were engaged in an abusive scheme to
rebrand themselves under a new name.*” Likewise, the IRS included an entry for “progressive”
on its BOLQ list out of concern that the groups’ partisan campaign activity “may not be
appropriate™ for 501(c)(3) status, under which there is an absolute prohibition on campaign
intervention.*® Unlike the Tea Party applications, which the IRS scrutinized for their social-
welfare activities, the Committee has received no indication that the IRS systematically
scrutinized liberal-oriented groups because of their political beliefs.

Substantially more conservative groups were caught in the IRS application
backlog

Another familiar refrain from the Administration and congressional Democrats is that the
IRS targeted liberal groups because left-wing groups were included in the IRS backlog along
with conservative groups. Ways and Means Ranking Member Sander Levin (D-MI) alleged that
the IRS engaged in bipartisan targeting because some “progressive groups were among the 298
applications that TIGTA reviewed in their audit and received heightened scrutiny.”89 Similarly,
Representative Gerry Connolly (D-VA) said that “the tilt . . . included progressive titles as well
as conservative titles and that they were equally stringent.”go These allegations are misleading.
Several separate assessments of the IRS backlog prove that substantially more conservative
groups than liberal groups were caught in the IRS backlog.

An internal TRS analysis conducted for Lois Lerner in July 2012 found that 75 percent of
the 501(c)(4) applications in the backlog were conservative, “while fewer than 10 [applications]
appear to be liberal/progressive leaning groups based solely on the name.”’ The same analysis
found that “slightly over half [of the 501(c)(3) applications] appear to be conservative leaning
groups based solely on the name.”? A Ways and Means examination conducted in 2013 similar
found that the backlog was overwhelmingly conservative: 83 percent conservative and only 10
percent liberal.”

In September 2013, USA Today independently analyzed a list of about 160 applications in
the TRS backlog.” This review showed that conservative groups filed 80 percent of the

% Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).

® Transcribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21, 2013).

" See, e .g., Internal Revenue Serv., Be on the Look Out List (Nov. 9, 2010). [IRS 1349-64]

% Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (statement of Ranking Member Sander Levin).

% The Last Word with Lawrence O 'Donnelf (MSNBC television broadcast Mar. 5, 2014) (interview with
Representative Gerry Connolly).

°' E-mail from Judith Kindell, Internal Revenue Serv., to Lois Lerner, Internal Revenue Serv. (July 18, 2012).
[IRSR 179406]

24

3 Ways and Means Committee September 18th Hearing, supra note 9.

* See Gregory Korte, IRS List Reveals Concerns over Tea Party ‘Propaganda,” USA TODAY, Sept. 18, 2013.
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applications in the backlog while liberal groups filed less than seven percent.”® An earlier
analysis from US4 Today in May 2013 showed that for 27 months beginning in February 2010,
the IRS did not approve any tax-exempt applications filed by Tea Party groups.% During that
same period, the IRS approved “perhaps dozens of applications from similar liberal and
progressive groups,’"97

Testimony received by the Committee supports this conclusion. During a hearing of the
Subcommittee on Economic Growth, Job Creation, and Regulatory Affairs, Jay Sekulow —a
lawyer representing 41 groups targeted by the IRS — testified that substantially more
conservative groups were targeted and that all liberal groups targeted eventually received
approval.” Tn an exchange with Representative Matt Cartwright (D-PA), Sekulow testified:

Mr. CARTWRIGHT. And Mr. Sekulow, you were helpful with some statistics
this morning, and [ wanted to ask you about that. You
mentioned 104 conservative groups targeted. Was that
the number?

Mr. SEKULOW, This is from the report of the IRS dated through July 29th
of 2013 — 104 conservative organizations in that report
were targeted.

Mr. CARTWRIGHT. Thank you. And then seven progressive targeted
groups?

Mr. SEKULOW. Seven progressive targeted groups, all of which received
their tax exemption.

Mr. CARTWRIGHT. Does it give the total number of applications? In other
words, 104 conservative groups targeted. How many —
how many applied? How many conservative groups
applied?

Mr. SEKULOW. In the TIGTA report there was — I think the number was
283 that they had become part of the target. But actually,
applications, a lot of the IRS justification for this, at least
purportedly, was an increase in applications, and there was
actually a decrease in the number.

Mr. CARTWRIGHT. Right. And does it give the number of progressive groups
that applied for tax-exempt status?

95

Id.
% Gregory Korte, IRS Approved Liberal Groups while Tea Party in Limbo, USA TODAY, May 15, 2013.
97

ld.
% “The IRS Targeting Investigation: What Is the Administration Doing?": Hearing hefore the Subcomm. on
Economic Growth, Job Creation, and Regulatory Affairs of the H. Comm. on Oversight & Gov't Reform, 113th
Cong. (2014) (question and answer with Rep. Matt Cartwright).
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Mr. SEKULOW. No, the only report that has the progressive —
Mr. CARTWRIGHT. No, no?

Mr. SEKULOW. The one that [ have just is the — the report I have in front of
me is the one through the — which just has the seven.

Mr. CARTWRIGHT. OK. All right, thank you.

MR. SEKULOW.  None of those have been denied, though.*® (emphases
added).

Contrary to the Democratic claim that the IRS targeting of liberal groups was “equally
stringent” to conservative groups,'® the overwhelming majority of applications in the IRS
backlog were filed by conservative-leaning organizations. This evidence further demonstrates
that the IRS did not engage in bipartisan targeting.

The IRS treated Tea Party applicants differently than “progressive” groups

Democrats in Congress and the Administration argue that the IRS treated “progressive”
groups in a manner similar to Tea Party applicants. Because the IRS BOLO Iist had an entry for
“progressives,” Democrats allege that “(Progressive groups were singled out for scrutiny in the
same manner as conservative groups,”'’! and that “the progressive groups were targeted side by
side with their tea party counterpart groups.”'® Again, the evidence available to the Committee
does not support these Demoeratic assertions. Rather, the evidence clearly shows that the IRS
did not subject “progressive” groups to the same type of systematic scrutiny and delay as
conservative applicants.

Perhaps the most significant difference between the IRS’s treatment of Tea Party
applicants and “progressive” groups is reflected in the IRS BOLO lists. The Tea Party entry was
located on the tab labeled, “Emerging Issues,” meaning that the IRS was actively screening for
similar cases.'” The “progressive” entry, however, was located on a tab labeled “TAG
historical,” meaning that the IRS interest in those cases was dormant.'™ Cindy Thomas, the
manager of the IRS Cincinnati office, explained this difference during a transcribed interview
with Committee staff.'”® She told the Committee that unlike the systematic scrutiny given to the

“Id
1 The Last Word with Lawrence O'Donnell (MSNBC television broadcast Mar. 3, 2014) (interview with
Representative Gerry Connolly).
1! press Release, H, Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov't Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups {Aug. 20, 2013).
12 Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (question and answer with Representative Joseph Crowley).
:ZZ See Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

Id.
1% Transcribed interview of Lucinda Thomas, Internal Revenue Serv., in Wash., D.C. (June 28, 2013).
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conservative-oriented applications as a result of the BOLO, “progressive” cases were never
automatically elevated to the Washington office as a whole. She testified:

Q Ms. Thomas, is this an example of the BOLO from looks like November
20107

I don’t know if it was from November of 2010, but —
This is an example of the BOLO, though?
Yes.

Okay. And, ma’am, under what has been labeled as tab 2, TAG Historical?

>0 o o >

Yes.
'L
Let’s turn to page 1354.
Okay.
Do you see that, it says -- the entry says progressive?
Yes.
This is under TAG Historical, is that right?
Yes.
So this is an issue that hadn’t come up for a while, is that right?

Right.

ol A o I N ol o o)

And it doesn’t note that these were referred anywhere, is that correct?
What happened with these cases?

>

This would have been on our group as — because of — remember [ was
saying it was consistency-type cases, so it’s not necessarily a potential
fraud or abuse or terrorist issue, but any cases that were dealing with these
types of issues would have been worked by our TAG group.

Q Okay. And were they worked any different from any other cases that
EO Determinations had?
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A No. They would have just been worked consistently by one group of
agents.

Okay. And were they cases sent to Washington?
I’'m not — I don’t know.
Not that you are aware?

I’m not aware of that.

o L0 L0

As the head of the Cincinnati office you were never aware that these cases
were sent to Washington?

A There could be cases that are transferred to the Washington office
according to, like, our [Internal Revenue Manual] section. I mean, there’s
a fot of cases that are processed, and I don’t know what happens to every
one of them.

Q Sure. But these cases identified as progressive as a whole were never sent
to Washington?

A Not as a whole.'”

The difference in where the entries appeared in the BOLO list resulted in disparate treatment of
Tea Party and “progressive” groups. Unlike the systematic scrutiny given to Tea Party
applicants, “progressive” cases were never similarly scrutinized.

The House Ways and Means Committee, with statutory authority to review confidential
taxpayer information, concluded that the IRS treated conservative tax-exempt applicants
differently than “progressive” groups. The Ways and Means Committee’s review found that
while the IRS approved only 45 percent of conservative applicants, it approved 100 percent of
groups with “progressive” in their name.'”’ Likewise, Acting IRS Commissioner Daniel Werfel
testified before the Way and Means Committee:

Mr. REICHERT. Mr. Werfel, isn’t it true that 100 percent of tea party
applications were flagged for extra scrutiny?

Mr. WERFEL. I think that — yes. The framework from the BOLO. It’s my
understanding, the way the process worked is if there’s “tea
party” in the application it was automatically moved into --
into this area of further review, yes.

106
1d

o7 Hearing on the Internal Revenue Service's Exempt Organizations Division Post-TIGTA Audit: Hearing before

the Subcomm. on Oversight of the H. Comm. on Ways & Means, 113th Con. (2013) (opening statement of Chairman

Boustany).
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Mr. REICHERT. OK, and you - you know how many progressive groups
were flagged?

Mr. WERFEL. I do not have that number.
Mr. REICHERT. I do.
Mr. WERFEL. OK.

Mr. REICHERT. Our investigation shows that there were seven flagged. Do
you know how many were approved?

Mr. WERFEL. 1 do not have that number at my fingertips.
Mr. REICHERT. All of those applications were approved.'®®

The IRS’s independent inspector general has repeatedly confirmed the Ways and Means
Committee’s assessment. During the Oversight Committee’s July 2013 hearing, TIGTA J.
Russell George told Members that “progressive” groups were not subjected to the same
systematic treatment as Tea Party applicants. He testified:

With respect to the 298 cases that the IRS selected for political review, as of the
end of May 2012, three have the word “progressive” in the organization’s name;
another four were used—are used, “progress,” none of the 298 cases selected by
the IRS, as of May 2012, used the name “Occupy.”'®®

Mr. George also informed Congress that at least 14 organizations with “progressive” in their
name were not held up and scrutinized by the IRS."'? “In total,” Mr. George wrote, “30 percent
of the organizations we identified with the words ‘progress’ or ‘progressive’ in their names
were process as potential political cases. In comparison, our audit found that 100 pereent
of the tax-exempt applications with Tea Party, Patriots, or 9/12 in their names were
processed as potential political cases during the timeframe of our audit.”'!' (emphasis added).

Documents produced by the IRS support the finding of disparate treatment toward Tea
Party groups. Notes from one training session in July 2010 reflect that the IRS ordered screeners
to transfer Tea Party applications to a special group for “secondary screening.”''? The same
notes show that the screeners were asked to “flag” progressive groups.'"® But multiple

1% Hearing on the Status of IRS Review of Taxpayer Targeting Practices: Hearing before the H. Comm. on Ways &
Means, 113th Cong. (2013) (question and answer with Representative Dave Reichert).

19 “The IRS's Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gav'’t Reform, 113th Cong. (2013) (statement of J. Russell George).

10 L etter from J. Russell George, Treasury Inspector Gen. for Tax Admin., to Sander M. Levin, H, Comm. on Ways
& Means (June 26, 2013).

oy

2 Internal Revenue Serv., Sercening Workshop Notes (July 28, 2010). [IRSR 6703-04]
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interviews with IRS employees who worked individual cases have yielded no evidence that these
“flags” or frontline reviews for political activity led to enhanced scrutiny — except for Tea Party
organizations. One sentence on the notes explicitly reminds screeners that “progressive’
applications are not considered “Tea Parties.”''* These notes confirm testimony from Elizabeth
Hofacre, the “Tea Party Coordinator/Reviewer,” who told the Committee that she only worked
Tca Party cases,'"

Fig. 6: IRS Screening Workshop Notes, July 28, 2010''*
Screening Workshop Notes - July 28, 2010

3

#  The emailed attachment outhnes the overall process

s Glenn deferred additional statements and/or questions to John Shafer on
yesterday's developments, how they atfect the screenmg process and timeline.

«  Concemns can be divected ta Glenn for additional research if necessary,

Current/Political Activities: Gary Muthert
¢ Discussion focused on the political activities of Tea Parties and the Hike-
regardless of the type of application.
e I in doubt Err on the Side of Caution and transfer to 7822,
o Indicated the following mames andfor titles were of interest and should be flagged
for review:
o 912 Project,
o Emerge.
o Progressive
o We The People.
o Rally Patriots, and
¢ Pink-Ship Program.

» Elizabeth Hofacre, Tea Party Coordinator/Reviewer
*  Re-empathize that applications with Key Names andféor Subjects
should be transferred 10 7822 for Secondary Screening. Activities
must be primary.
*  “Progressive” applications are not conswdered “Tea Parties”™

Despite creative interpretations of this individual document, the full evidence rebuts the
Democratic claim that the IRS targeted “progressive” groups alongside Tea Party applicants.
Although “progressive” groups were referenced in the IRS BOLO lists and internal training
documents, Democrats in Congress and the Administration have repeatedly ignored critical
distinctions that qualify their meaning. A careful evaluation of facts in context reveals one
conclusion: the IRS treated Tea Party groups differently than “progressive” groups.

114

ld
!* Transeribed interview of Elizabeth Hofacre, Internal Revenue Serv., in Wash., D.C. (May 31, 2013).
"¢ Internal Revenue Serv., Screcning Workshop Notes (July 28, 2010). [TRSR 6703-04]
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The IRS treated Tea Party applicants differently than ACORN successor
groups

Democratic defenders of the IRS misconduct also argue that the IRS treated Tea Party
applicants similar to ACORN successor groups. ACORN endorsed President Barack Obama in
his election campaign and had established deep political ties before its network of affiliates
delinked and rebranded themselves following scandalous revelations about the organization in
2009.""7 To support allegations about ACORN being targeted, Democrats have pointed to
BOLO lists and training documents that *instructed [IRS] screeners to single out for heightened
scrutiny . .. ACORN successors.” 8

But allegations of targeting fall flat. First, ACORN successor groups appear on the
“Watch List” tab of the BOLO list, unlike Tea Party groups, which appear on the “Emerging
Issues” tab.'"® According to IRS documents, the Watch List tab was intended to include
applications “not yet received,” or “issues [that] are the result of significant world events,” or
“organizations formed as a result of controversy.”'** The Emerging Issue tab was created to spot
groups of applications already received by the IRS. An internal IRS training document
specifically cites “Tea Party cases” as an example of an emerging issue; it does not similarly cite
ACORN successor groups.

Second, Robert Choi, the director of EO Rulings and Agreements until December 2010,
testified to several differences between how the IRS treated ACORN successors and how the IRS
treated Tea Party applicants. He told the Committee that unlike the Tea Party “test” cases, he did
not recall the ACORN successor a[.l)Plications being subject to a “sensitive case report” or worked
by the IRS Chief Counsel’s office.'*' Most importantly, he explained that the IRS had objective
concerns about rebranded ACORN affiliates that had nothing to do with the organization’s
political views. The primary concern about the ACORN successor groups, according to Choi,
was whether the groups were legitimate new entities or part of an “abusive” scheme to continue
an old entity under a new name.'* Mr. Choi testified:

Q You said earlier in the last hour there was email traffic about the ACORN
successor groups in 2010; is that right?

A That’s correct, yes.

Q But the ACORN successor groups were not subject to a sensitive case
report; is that right?

H Stephanie Strom, On Obama, Acorn and Voter Registration, N.Y. TIMES, Oct. 10, 2008; Stanley Kurtz, fnside
Obama’s Acorn, NAT'L REVIEW ONLINE, May 29, 2008.
% pregs Release, H, Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).
"' See Internal Revenue Serv., Be on the Look Out list, “Filed 112310 Tab 5 ~ Watch List.” [IRSR 2562-63]
" Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]
:2 Transcribed interview of Robert Choi, Internal Revenue Serv,, in Wash,, D.C. (Aug. 21, 2013).
d
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I don’t recall if they were listed in there, in the sensitive case report.
So you don’t recall them being part of a sensitive case report?

1 think what [’m saying is they may be part of a sensitive case report. I do
not have a specific recollection that they were listed in a sensitive case
report.

But you do have a specific recollection that the Tea Party cases were on
sensitive case reports in 2010.

Yes.

To your knowledge, did any ACORN successor application go to the
Chief Counsel’s Office?

I am not aware of it.

Are you aware of any ACORN successor groups facing application
delays?

1 do not know if — well, when you say “delays,” how do you —
Well —

I mean, I’'m aware of successor ACORN applications coming in, and I am
aware of email traffic that talked about my concern of delays on those
cases and, you know, that there was discussion about seeing an influx of
these applications which appear to be related to the previous organization.

* %k

And the concern behind the reason that they weren’t being processed was
that they were potentially the same organization that had been denied
previously?

Not that they were denied previously. These appeared to be successor
organizations, meaning these were newly formed organizations with a
new EIN, employer identification number, located at the same address
as the previous organization and, in some instances, with the same
officers. And it was an issue of concern as to whether or not these
were, in fact, the same organizations just coming in under a new
name; whether, in fact, the previous organizations, if they were, for
example, 501(c)(3) organizations, properly disposed of their assets. Did
they transfer it to this new organization? Was this perhaps an abusive
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scheme by these organizations to say that they went out of business and
then not really but they just carried on under a different name?

Q And that’s the reason they were held up?
A Yes.'? (emphasis added).

Choi’s testimony shows that the inclusion of ACRON successor groups on the BOLO list
centered on a concern for whether the new groups were improperly standing in the shoes of the
old groups. As the Committee has documented previously, ACORN groups received substantial
attention in 2009 and 2010 for misuse of taxpayer funds and other fraudulent endeavors.””* In
fact, Congress even cut off funding for ACORN groups given widespread concerns about the
groups’ activities.'* Six Democratic current members of the Oversight Committee and seven
Democratic current members of the Ways and Means Committee voted to stop ACORN
funding.'*® The IRS included ACORN successor groups on a special watch list, according to
Choi, due to concern *“as to whether or not these were, in fact, the same organizations just
coming in under a new name.”'”’

This information undercuts allegations by congressional Democrats that the IRS’s
placement of ACORN successor groups on the BOLO list signified that those groups were
targeted by the IRS in the same manner as Tea Party cases. Unlike the Tea Party applicants,
ACORN successor groups were placed on the IRS BOLO out of specific and unique concern for
potentially fraudulent or abusive schemes and not because of their political beliefs. Once
identified, cven ACORN successor groups were apparently not subjected to the same systematic
scrutiny and defay as Tea Party applicants.

The IRS treated Tea Party applicants differently than Emerge affiliate
groups

Congressional Democrats attempt to minimize the IRS’s targeting of Tea Party applicants
by alleging a false analogy to the IRS’s treatment of Emerge affiliate groups. Emerge touts itself
as the “premier training program for Democratic women” and states as a goal, “tc increase the
number of Democratic women in public office.”'?® In particular, citing IRS training documents,

Ranking Member Sander Levin and Ranking Member Elijah Cummings argued that “the IRS

123 ]d

124 See H. COMM. ON OVERSIGHT & GOV’T REFORM MINORITY STAFF, IS ACORN INTENTIONALLY STRUCTURED AS
A CRIMINAL ENTERFRISE? (July 23, 2009).

125 Sge H. COMM. ON OVERSIGHT & GOV’T REFORM MINORITY STAFF, FOLLOW THE MONEY: ACORN, SEIU AND
THEIR POLITICAL ALLIES (Feb. 18, 2010).

128 See 155 Cong. Rec. H9700-01 (Sept. 17, 2009). The Democratic Members who opposed ACORN funding were
Representatives Maloney (D-NY); Tierney (D-MA); Clay (D-MO); Cooper (D-TN); Speier (D-CA); Welch (D-VT);
Levin (D-MI); Doggett (D-TX); Thompson (D-CA); Larson (D-CT); Blumenauer (D-OR); Kind (D-WT); and
Schwartz (D-PA). Id

‘27 Transeribed interview of Robert Choi, Internal Revenue Serv., in Wash., D.C. (Aug. 21, 2013).

2 Emerge America, www.emergeamerica.org (last visited Apr. 2, 2014).
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instructed its screeners to single out for heightened scrutiny ‘Emerge’ organizations.”* The
evidence, once more, fails to support their contention. The IRS did not target Emerge affiliate
groups in any similar manner to Tea Party applicants.

The same training documents cited by congressional Democrats as proof of bipartisan
IRS targeting clearly show differences between the treatment of Tea Party applications and those
filed by Emerge affiliate. The IRS ordered its screeners to transfer Tea Party applications to a
special group for “secondary screening,” but it asked the screeners to merely “flag” Emerge
groups.”*® While another training document specifically offers the Tea Party as an example of an

emerging issue, the Emerge affiliate groups were not referenced on the document.'*!

Democrats cite testimony from IRS employee Steven Grodnitzky to support their
argument that the IRS engaged in bipartisan targeting. Ranking Member Cummings referenced
this testimony when questioning Acting IRS Commissioner Daniel Werfel during his unsolicited
testimony before the Committee on July 17, 2013."* Although Grodnitzky did testify that some
liberal applications experienced a three-year delay,”* he also gave testimony that contradicts the
Democrats’ manufactured narrative. Grodnitzky testified that unlike the Tea Party cases, which
were filed by unaffiliated groups with similar ideologies, the Emerge cases were affiliated
entities with different “posts” in each state.'** He also testified that unlike the Tea Party
applications, where the IRS was focused on political speech, the central issue in the Emerge
applications was that the groups were conveying an impermissible private benefit upon the
Democratic Party.'* Finally, Grodnitzky testified that there were far fewer Emerge cases than
Tea Party applications.’®® While Grodnitzky’s testimony supports a conclusion that specific and
objective concerns at the IRS led to scrutiny and delayed applications from Emerge affiliates, it
does not support a paralle! between these organizations and what the IRS did to Tea Party
applicants.

Emerge existed as a series of affiliated organizations. One IRS employee testified that
whereas the Tea Party applicants waited years for IRS action, some of the Emerge applications
were approved by Cincinnati [RS employees in a “matter of hours.”*” But the IRS eventually
reversed course, out of concern about impermissible private benefit. Because Emerge affiliates
were seen as essentially the same organization, the IRS wanted to flag new aftiliates to ensure
that these new applications were considered in a consistent manner. Testimony from IRS
employee, Amy Franklin Giuliano, explains why the Emerge applicants “were essentially the
same organization.”'*® She testified:

129 pregs Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).

3% Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]

" Internal Revenue Serv., Heightened Awareness Issues. [IRSR 6655-72]

132 See July 17th Hearing, supra note 25.

:jj Transcribed interview of Steven Grodnitzky, Internal Revenue Serv., in Wash., .C. (July 16, 2013).

135 ;5

136 id

137 Transcribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).
'3 Transeribed interview of Amy Franklin Giuliano, Internal Revenue Serv., in Wash., D.C. (Aug. 9, 2013).
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Q The reason that the other five cases would be revoked if that case the
Counsel’s Office had was denied, was that because they were affiliated
entities?

A It is because they were essentially the same organization. I mean, every —

the applications all presented basically identical facts and basically
identical activities.

Q And the groups themselves were affiliated.
A And the groups themselves were affiliated, yes."*
Giuliano also told the Committee that the central issue in these cases was not

impermissible political speech activity — as it was with the Tea Party applications - but instead
private benefit. She testified:

Q The issue in the case you reviewed in May of 2010 was private benefit.
A Yes.

Q As opposed to campaign intervention.

A We considered whether political campaign intervention would apply, and

we decided it did not,'*

Most striking, Giuliano told the Committee that the career IRS experts recommended
denying an Emerge application, whereas the experts recommended approving the Tea Party
application."*! Even then, despite the recommended approval, the Tea Party applications still sat
unprocessed in the IRS backlog.

Documents and testimony received by the Committee demonstrate that the IRS never
engaged in systematic targeting of Emerge applicants as it did with Tea Party groups. IRS
scrutiny of Emerge affiliates appears to have been based on objective and non-controversial
concerns about impermissible private benefit. Taken together, this evidence strongly rebuts any
Democratic claims that the IRS treated Emerge affiliates similarly to Tea Party applicants.

The IRS treated Tea Party applicants differently than Occupy groups

Finally, congressional Democrats defend the IRS targeting of Tea Party organization by
arguing that liberal-oriented Occupy groups were similarly targeted.'** Contrary to these claims,
evidence available to the Committee indicates that the IRS did not target Occupy groups.

139 id
140 [d
141 Id
2 July 18th Hearing, supra note 28
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TIGTA found that none of the applications in the IRS backlog were filed by groups with
“Occupy” in their names.*® Several IRS employees interviewed by the Committee testified that
they were not even aware of any Occupy entry on the BOLO list until after congressional
Democrats released the information in June 2013.1** Further, there is no indication that the IRS
systematically scrutinized and delay Occupy applications, or that the IRS subjected Occupy
applicants to burdensome and intrusive information requests. To date, the Committee has not
received evidence that “Occupy Wall Street” or an affiliate organization even applied to the IRS
for non-profit status.

Conclusion

Democrats in Congress and the Administration have perpetrated a myth that the IRS
targeted both conservative and liberal tax-exempt applicants. The targeting is a “phony scandal,”
they say, because the IRS did not just target Tea Party groups, but it targeted liberal and
progressive groups as well. Month after month, in public hearings and televised interviews,
Democrats have repeatedly claimed that progressive groups were scrutinized in the same manner
as conservative groups.'*® Because of this bipartisan targeting, they conclude, there is not a
“smidgeon of corruption” at the IRS.

The problem with these assertions is that they are simply not accurate. The Committee’s
investigation shows that the IRS sought to identify and singie out Tea Party applications. The
facts bear this out. The initial “test” applications were filed by Tea Party groups. The initial
screening criteria identified only Tea Party applications. The revised criteria still intended to
identify Tea Party activities. The IRS’s internal review revealed that a substantial majority of
applications were conservative. In short, the IRS treated conservative tax-exempt applications in
a manner distinct from other applications, including those filed by liberal groups.

Evidence available to the Committee contradicts Democrats’ claims about bipartisan
targeting. Although the IRS’s BOLO list included entries for liberal-oriented groups, only Tea
Party applicants received systematic scrutiny because of their political beliefs. Public and
nonpublic analyses of IRS data show that the IRS routinely approved liberal applications while
holding and scrutinizing conservative applications. Even training documents produced by the
IRS indicate stark differences between liberal and conservative applications: “‘progressive’
applications are not considered “Tea Parties.””"*® These facts show one unyielding truth; Tea
Party groups were target because of their political beliefs, liberat groups were not.

'3 “The IRS s Systematic Delay and Scrutiny of Tea Party Applications”: Hearing before the H. Comm. on
Oversight & Gov't Reform, 113th Cong. (2013) (statement of J. Russell George).

4 See, e.g., Transcribed interview of Elizabeth Kastenberg, Internal Revenue Serv., in Wash., D.C. (July 31, 2013);
Transeribed interview of Sharon Light, Internal Revenue Serv., in Wash., D.C. (Sept. 5, 2013); Transcribed
interview of Joseph Grant, Internal Revenue Serv., in Wash., D.C. (Sept, 25, 2013); Transeribed interview of Nancy
Marks, Internal Revenue Serv., in Wash., D.C. (Oct. 8, 2013); Transcribed interview of Justin Lowe, Internal
Revenue Serv., in Wash., D.C. (July 23, 2013).

145 Press Release, H. Comm. on Ways and Means Democrats & H. Comm. on Oversight & Gov’t Reform
Democrats, New Documents Highlight IRS Scrutiny of Progressive Groups (Aug. 20, 2013).

'8 Internal Revenue Serv., Screening Workshop Notes (July 28, 2010). [IRSR 6703-04]
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Ehe New 1Jork Times

July 4. 2013

I.R.S. Scrutiny Went Beyond the
Political

By JONATHAN WEISMAN

WASHINGTON — In 2010, a tiny Palestinian-rights group called Minnesota Break the Bonds
applied to the Internal Revenue Service for tax-exempt status. Two years and a lot of prodding
later, the LR.S. sent the group's leaders a series of questions and requests almost identical to
the ones it was sending to Tea Party groups at the time.

What are “the qualifications and experience” of Break the Bonds instructors? Does the group
“present a sufficiently full and fair explanation of the relevant facts” about the West Bank and
Gaza? Provide copies of pamphlets, brochures or other literature distributed at group events?
Reveal all fees collected and “any voluntary contributions” made at group functions? Provide a
template of petitions, postcards and any other material used to influeuce legislation, and a
detailed accounting of the time and money spent to influence state legislators?

The controversy that erupted in May has focused on an ideological question: Were
conservative groups singled out for special treatment based on their politics, or did the LR.S.
equally target liberal groups? But a closer look at the I.R.S. operation suggests that the
problem was less about ideology and more about how a process instructing reviewers to “be on
the lookout” for selected terms was applied to any group that mentioned certain words in its
application.

Organizations approached by The New York Times based on specific “lookout list” warnings,
like advocates for people in “occupied territories” and “open source software developers,” told
similar stories of long waits, intrusive inquiries and bureaucratic hassles that pointed to no
particular bias but rather to a process that became too rigid and too broad. The lists often did
point to legitimate issues: partisan political campaign organizations seeking tax-exempt status,
or commercial businesses hoping to cloak themselves as nonprofit groups. But even LR.S.
officials say lookout list warnings were often pursued in a ham-handed or overly rigid way.

Last month, the acting LR.S. commissioner, Daniel 1. Werfel, formally ordered an end to such
lists after discovering that they were still in use after the controversy flared up.

Sylvia Schwarz, a co-director of the Break the Bonds group, shrugged at the treatment meted
out by the LR.S. She was used to rough scrutiny in a country that tilts against the Palestinians,
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she said. But the same questions, asked of conservative organizations, led to the dismissals of
top LR.S. officials, prompting criminal and Congressjonal investigations, scarring the
reputation of the nation’s tax collection agency and eliciting charges that the White House had
used the agency to pursue its political opponents.

Two months of investigation by Congress and the I.R,S. has produced new documents that
have clouded much of the controversy’s narrative. In the more complicated picture now
emerging, many organizations other than conservative groups were singled out: “progressive”
organizations, medical marijuana purveyors, organizations formed to carry out President
Obama'’s health care law, and open source software developers who create software tools for
computer code writers and distribute them free of charge.

“As soon as you say the words ‘open source,’ like other organizations that use ‘Tea Party’ or
‘Qceupy,’ it gets you red-flagged,” said Luis Villa, a lawyer and a member of the board of
directors of the Open Source Initiative. The LR.S. feared that such groups were really
moneymaking enterprises.

According to the Treasury inspector general for tax administration, the LR.S. received 199,689
applications for tax-exempt status between 2010 and 2012. In 2012 alone, the agency received
73,319, of which about 22,000 were not approved in the initial review process. The inspector
general looked at 296 applications flagged as potentially being from political groups. That
means most of the applications pulled aside for further scrutiny in those years had nothing to
do with politics, conservative or liberal, just as most of the red flags thrown up by the LR.S.’s
lookout lists were not overtly political.

Chi Eta Phi Sorority, a mainly African-American nurses’ society that advertises its mission as
“social change,” applied for 501(c)(3) charitable status on June 24, 2011, days before the LR.S.
tightened its scrutiny of tax exemption applications. The organization fell under a “group
rulings” flag in one of the lookout lists. Two years and 73 questions later, Chi Eta Phi is still
waiting for the L.R.S.’s Cincinnati office, which handles the tax exemption applications, to
respond.

Among the requests for more information: Describe in detail any legislative activities, with
percentage of time and money devoted. Explain the following programs:
sisterhood,/brotherhood, networking, collaboration with other organizations, loving and caring,
and commitment and service.

As for “occupied territory” advocacy groups like Ms. Schwarz’s, an LR.S. “be on the lookout”
list warned screeners that “applications may be inflammatory, advocate a one-sided point of
view, and promotional materials may signify propaganda.”

6/23/2014 8:44 PM
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Some Congressional Democrats say the new details show that the initial reaction to the LR.S.
findings was skewed.

“We replaced the leadership of the L.R.S. over this. We have subpoenas out. We are deposing
employees. And we have damaged the president,” said Representative Gerald E. Connolly,
Democrat of Virginia and a member of the House committee that initiated the LR.S. inquiry.
“It turns out this has been a gross distortion of reality.”

Even with the narrative muddied, most Republicans see no reason to back off. The House
Oversight and Government Reform Committee last week voted along party lines that an LR.S.
official, Lois Lerner, had waived her Fifth Amendment rights against self-incrimination by
offering a brief statement as she invoked the amendment when she appeared before the
committee in May. The vote paves the way for the committee to bring Ms. Lerner back for
more questioning.

Republican investigators say conservative groups singled out by the LR.S. have received far
rougher treatment than liberal groups.

Yet some Republicans have tempered their statements on the controversy.

“We haven't proved political motivation,” said Representative Charles Boustany Jr., a
Louisiana Republican who, as the chairman of the House Ways and Means Subcommittee on
Oversight, is leading one inquiry.

Senator Roy Blunt, Republican of Missouri, said that in retrospect, suggestions that Mr. Obama
had orchestrated an 1.R.S. attack on his political enemies were unwarranted.

“Presidents have always been very careful about maintaining the appearance of keeping hands
off the L.R.S.,” he said. “I don’t have any reason to believe there wasn’t targeting of
conservatives, but it might well have been a lot more than that as well.”

Groups that produce and disseminate open source software — which is distributed at no cost
to anyone for further software development — may have had it the roughest. A recent L.R.S.
“be on the lookout” list warned screeners that such software groups “are usually the for-profit
business or for-profit support technicians of the software.”

“If you see a case, elevate it to your manager,” the list orders.

That entreaty has proved to be the kiss of death, said Mr. Villa, of the Open Source Initiative.
One group seeking a tax exemption was making software as a tool for political dissent abroad
— with the blessing of the United States government. Another was making software, free, for
struggling musicians seeking to distribute their work on the Internet. They were both rejected,
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unlike most of the political groups, which have secured their tax exemptions.

“None of the groups have been able to find the magic words to get over the hurdie,” Mr. Villa
said.

Jesse von Doom, whose group CASH Music seeks to help musicians on the Internet, applied
for 501(c)(3) status in February 2009. Finally, in June 2012, his application was rejected in a
13-page letter signed by Ms. Lerner, the LR.S.'s director of tax-exempt organizations, who has
been put on administrative leave.

Democrats are now aiming their anger at J. Russell George, the Treasury inspector general for
tax administration, whose audit in May helped make the controversy public. That audit
focused on the targeting of groups that had “Tea Party,” “patriot” or “9/12” in their names.

Democrats say that they examined the 298 applications reviewed by the inspector general, and
that some of them were from liberal groups. But Mr. George’s audit did not mention them.

Mr. George's staff said he reviewed all the applications that the LR.S. identified as potentially
involving political groups, not just those from Tea Party groups. But the inspector concluded
that only conservative groups got the extra scrutiny.

“When you serve in this capacity, you have to make determinations that, on occasions, upset
people,” Mr. George said in a statement. “This obviously is one of those occasions.”

4 of4 6/23/2014 8:44 PM
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The IRS Had a Contract With an Email Backup
Company

Peter Suderman | Jun. 20, 2014 2:33 pm

The Internal Revenue Service (IRS) said it can't provide emails sent between 2009 and 2011
that were requested by congressional investigators because of hard drive crashes.

The agency said that emails stored on dead drives were lost forever because its email backup
tapes were recycled every six months, and employees were responsible for keeping their own
long-term archives.

The IRS had a contract with email backup service vendor Sonasoft starting in 2005, according
to FedSpending.org, which lists the contract as being for "automatic data processing

services." Sonasoft's motto is "email archiving done right,” and the company lists the IRS as a
customer.

In 2009, Sonasoft even sent out a Tweet advertising its work for the IRS.

The extent and exact details of the service that Sonasoft provided to the IRS aren't clear. But
the company advertises its email archiving solution as "ideal for small and medium
businesses, government agencies, school districts, nonprofit organizations using Microsoft’s
Exchange Server.” And a document posted on its website describing its services says that its
system "archives all email content and so reduces the risk of non-compliance with legal,
regulatory and other obligations to preserve critical business content.”

Sonasoft connection and IRS contract details first noted on Morgenr's Twitter account.

Update: Sonasoft's contracts with Treasury were pretty modest: about $5,556 in 2005,
$24,706 in 2008, and $13,983 in both 2009 and 2010. And the company itself is not very
large (it has a market cap of $4.4 million). So it's quite possible that the extent of its services
were pretty limited.

itp://reasen.comvblog /2014/06/20/the-irs-had-a-confract-with-an-emait-bac/print 12
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IRS CANCELLED Contract with Email-Storage Firm Weeks After
Lerner’'s Computer Crash
Posted By Patrick Howley On 10:28 AM 06/22/2014 In | No Comments

The Internal Revenue Service {IRS) cancelled its longtime relationship with an email-storage
contractor just weeks after ex-IRS official Lois Lerner’s computer crashed and shortly before
other IRS officials’ computers allegedly crashed.

The IRS signed a contract with Sonasoft, an email-archiving company based in San Jose,
California, gach year from 2005 to 2010, The company, which partners with Microsoft and
counts The New York Times among its clients, claims in its company siogans that it provides
“Email Archiving Done Right” and “Point-Click Recovery.” Sonasoft in 2009 tweeted, “If the
IRS uses Sonasoft products to backup their servers why wouldn't you choose them to
protect your servers?”

Sonasoft was providing “automatic data processing” services for the IRS throughout the
January 2009 to April 2011 period in which Lerner sent her missing emails.

But Sonasoft’s six-year business relationship with the IRS came to an abrupt end at the
close of fiscal year 2011, as congressional investigators began looking into the IRS
conservative targeting scandai and IRS employees’ computers started crashing left and right.

Sonasoft’s fiscal year 2011 contract with the IRS ended on August 31, 2011, Eight days later,
the IRS officially closed out its relationship with Sonasoft in accordance with the federal
government’s contract close-out guidelines, which require agencies to fully audit their
contracts and to get back any money that wasn't used by the contractor. Curiously, the IRS
de-atiocated 36 cents when it closed out its contract with Sonasoft on September 8, 2011.

Lois Lerner's computer allegedly crashed in June 2011, just ten days after House Ways and
Means Committee chairman Rep. Dave Camp first wrote a letter asking if the IRS was
engaging in targeting of nonprofit groups. Two months later, Sonasoft’s contract ended and
the IRS gave its email-archiving contractor the boot.

IRS official and frequent White House visitor Nikole Flax allegedly suffered her own computer
crash in December 2011, three months after the IRS ended its reiationship with Sonasoft.

Here’s a Sonasoft commercial re-enacting how the company quickly and thoroughly saves its
clients’ emails after computer crashes:

 COmY2014/06/22f fed-contract-with-emal-storage-firm-weeks-after-lerner pu Woprint= 1
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IRS Statement
The contractor's software application did not provide email archiving services for the IRS.

Based on our initial review, this contractor was used by a small portion of the IRS to assist with email
issues for disaster recovery purposes between 2006 and 2011. The contractor handied these specifically
for about 3,000 users in the IRS Office of Chief Counsel. it's important to note the Office Chief Counsel
operated a separate email system than the rest of the IRS, inciuding the Exemnpt Organizations area.

The application was used to replicate email data between critical Chief Counsel sites. So in the event of
a natural disaster or system error, this data would be available at an alternate site and users would still
have access to their emails. With the upgrade from Microsoft Exchange 2003 to Microsoft Exchange
2010, the SonaSoft Solution was no longer needed.
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Executive Summary

On May 14, 2013, the Treasury Inspector General for Tax Administration reported that
employees in the Cincinnati office of the Internal Revenue Service (IRS) used “inappropriate™
criteria to screen applicants for tax-exempt status.

The Inspector General also reported that Lois Lerner, the former IRS official who
oversaw the Exempt Organizations division of the IRS in Washington D.C., did not discover the
use of these inappropriate criteria for more than a year, at which point she “immediately” ordered
employees to stop using them.

Republican politicians and commentators quickly launched a sustained and coordinated
campaign to accuse the White House and the Obama Administration of using the IRS to target
conservative groups for political reasons, despite the fact that the Inspector General never made
such an allegation and identified no evidence to support it.

On the day the Inspector General’s report was issued, Chairman Darrell Issa claimed on
national television: “This was the targeting of the president’s political enemies effectively and
lies about it during the election year, so that it wasn’t discovered until afterwards.”

After making this accusation, Chairman Issa directed Committee staff to spend the next
year interviewing dozens of current and former employees of the IRS and the Department of the
Treasury in order to identify evidence to support his claim.

The Committee has now conducted detailed, lengthy transcribed interviews of 39
witnesses, including Republicans, Democrats, Independents, and individuals with no political
affiliation. These witnesses included employees from the Cincinnati and Washington D.C.
offices at every level—from Screening Agents to the former IRS Commissioner to the Chief of
Staff to the Treasury Secretary. The often day-long interviews consisted of prolonged
questioning by multiple Committee attorneys that explored every possible allegation covered by
the investigation.

Chairman Issa promised in June 2013 that “these transcripts will all be made public,” but
he has repeatedly rejected requests to do so from Ranking Member Elijah E. Cummings.
Although Chairman Issa has claimed that releasing the transcripts could provide future witnesses
with a “roadmap” to the Committee’s questions, he has repeatedly leaked excerpts of the
transcripts and allowed select reporters to review multiple transcripts in their entirety.

On April 10, 2014, Ranking Member Cummings made a motion during the Committee’s
business meeting to release all 39 transcripts in their entirety, with any redactions the Chairman
believes are necessary to protect the integrity of the investigation. Chairman Issa blocked this
motion. Instead, he suggested that he would welcome Ranking Member Cummings “going
through and finding selected information that you believe is appropriate to make any case you
want to make.”
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Therefore, at the request of Ranking Member Cummings, this report sets forth for
Members of Congress and the public portions of all 39 interviews conducted by Committee staff.
Based on these interviews, the report makes the following key findings regarding the tax-exempt
application process:

No Evidence of White House Involvement:

The detailed and lengthy interviews conducted over the past year show definitively that
none of the 39 witnesses interviewed by Committee staff identified any evidence
whatsoever to support Republican accusations that the White House was involved in any
way with the screening of tax-exempt applications.

No Evidence of Political Motivation:

In response to extensive questioning, none of the 39 witnesses reported any political
motivation on their part, and none of the 39 witnesses reported ever observing any other
individuals involved in the screening process acting on behalf of the White House or out
of any political motivation.

Evidence Indicates Lack of Adequate Guidance and Need for Better Management:

When questioned by Committee attorneys about documents, emails, and other
information, the witnesses explained repeatedly—and consistently—that IRS employees
needed better guidance on how to process applications for tax-exempt status and were
attempting to treat applications in a consistent manner.

Some examples of witness statements set forth in the report include the following:

o The Committee has now identified the specific Screening Agent in Cincinnati who first
developed the search terms that were later identified by the Inspector General as
“inappropriate.” He explained to the Committee that he has no political affiliation, he
specifically rejected any “outside influence by the White House,” and he denied that
“anyone at the IRS” that he worked with referred Tea Party cases for additional scrutiny
“out of political bias.”

o The Screening Agent’s supervisor, a self-identified “conservative Republican” Screening
Group Manager in Cincinnati, told the Committee that his subordinate flagged the first
Tea Party case, and that he did not learn for about a year that his Screening Agent was
using inappropriate criteria to screen similar cases. He explained: “I do not believe that
the screening of these cases had anything to do other than consistency and identifying
issues that needed to have further development.”

e A Tax Law Specialist in Washington D.C. who identified herself as a Republican was
asked if there was any evidence of targeting the President’s political enemies. She
responded: “No, not at all. That’s kind of laughable that people think that. No, not at
all. This is purely cases that, unfortunately, Cincinnati didn’t have enough guidance on.
That (c)(4) area is a very, very difficult area, and there’s not much guidance. And so the
lingering length of time, unfortunately, was just trying to apply the law to the specific
facts of each case.”
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A Technical Group Manager in Washington, D.C. who told the Committee that he votes
in Republican primaries and who supervised one of the tax law specialists who was
assigned Tea Party cases told the Committee that he had “seen or heard nothing that
would suggest any political bias.” When asked whether any of his actions regarding
these cases had been motivated by political bias, he responded: “Definitely not.”

An attomey within the Office of Chief Counsel who was involved in reviewing one Tea
Party-affiliated case told the Committee that she previously reviewed—and
recommended denial for—a progressive organization’s application for tax-exempt status.
She stated that she used the same level of scrutiny when reviewing conservative and
progressive applicants, and that her review of the conservative organization took “much
less time” than her review of the progressive organization.

Another attorney in the Office of Chief Counsel who was involved in reviewing a Tea
Party applicant told the Committee that he also previously reviewed an application from a
“progressive entity.” He said he recommended denying the progressive group’s
application, but requested additional information to make a recommendation about the
Tea Party applicant. When asked whether any of his actions were motivated by his
political views, he responded: “Not at all.”

A Deputy Division Counsel who identified herself as a Republican told the Committee
that she worked very closely with Ms. Lerner. She stated that she was not “aware of any
political bias by Ms. Lerner against Tea Party Groups.” When asked if she had any
reason to believe that attorneys under her supervision acted based on political motivation,
she replied: “Not at all.”

An Attorney Advisor in the Department of Treasury with no political affiliation who
works closely with the IRS on regulations, guidance, and tax policy matters said that she
never saw any evidence that any Treasury Department or White House official used the
guidarce process to adversely impact Tea Party groups. She told the Committee: “it’s
important for the tax laws to be ones that are fair to all similarly-situated taxpayers, and I
don’t know of any situations where that would not be the goal.” When asked whether she
knew of a directive to target the President’s political enemies, she responded: “I've never
seen any evidence of a directive to target anyone.”

These first-hand witness accounts are consistent with the findings of the Inspector

General, who testified before the House Committee on Ways and Means on May 17, 2013. In
response to a question from Ranking Member Sander Levin about whether he had found “any
evidence of political motivation in the selection of the tax exempt applicants,” the Inspector
General answered, “We did not, sir.”

These witness accounts are also consistent with a review of more than 5,000 IRS

employee email conducted by the Deputy Inspector General for Investigations, who concluded:
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. There was no indication that pulling these selected applications was politically
motivated. The e-mail traffic indicated there were unclear processing directions and the
group wanted to make sure they had guidance on processing the applications so they
pulled them.

Ranking Member Cummings continues to believe that the Commiittee should release the
full transcripts of all 39 interviews to Members of Congress and the American people in order to
provide the most complete account of the Committee’s work.
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I SUSTAINED AND SYSTEMATIC REPUBLICAN CAMPAIGN TO POLITICIZE
IRS INVESTIGATION

Republican politicians and commentators have engaged in a sustained and coordinated
campaign to accuse the White House and the Obama Administration of using the IRS to target
conservative groups applying for tax-exempt status for political purposes, despite evidence that
directly contradicts these accusations.

This campaign began when Committee Chairman Darrell Issa appeared on national
television on May 14, 2013—before the Committee conducted even a single interview—and
asserted: *“This was the targeting of the president’s political enemies effectively and lies about it
during the election year, so that it wasn’t discovered until afterwards.”!

On the same day, Republican Senator Orrin Hatch said: “I’ve never seen anything quite
like this, except in the past during the Nixon years.”2

Two days later, Republican Senator Marco Rubio stated:

The president doesn’t have clean hands in this because as I said yesterday on the floor of
the Senate, this organization of his, this administration has created a culture of
intimidation. It’s his campaign, it’s this White House, it’s basically an attempt to muscle
anyone who is their political opponent and to use whatever power they have at their
disposal to intimidate people who they don’t agree with.*

This effort continued on June 3, 2013, when House Appropriations Committee Chairman
Hal Rogers stated:

Of course, the enemies list out of the White House that IRS was engaged in shutting
down or trying to shut down the conservative political viewpomt across the country—an
enemies list that rivals that of another president some time ago.”

! Issa on IRS Scandal: “Deliberate” Ideological Attacks, CBS This Morning (May 14,
2013) (online at www.cbsnews.com/video/watch/?d=50146771n).

2 Scandals Prompt Comparisons Between Nixon, Obama Administration, Fox News (May
15, 2013) (online at www.foxnews.com/politics/2013/05/15/scandals-prompt-comparisons-
between-nixon-obama-administrations/#ixzz2 Z8DiOaP W).

? Excerpts of Interview on FOX News ™ “America’s Newsroom,” Official Website of
Senator Marco Rubio (May 16, 2013) (online at
www.rubio.senate. gov/public/index.cfm/2013/5/icymi-rubio-on-irs-scandal-resignation-
appropriate-but-not-nearly-enough).

* Chairman Hal Rogers Talks IRS Targeting and Spending, Fox News (June 3, 2013)
(online at http://youtu.be/AzXaJF09A1c).
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On the same day, Republican Senator Ted Cruz appeared on national television and
stated:

‘We have seen in recent weeks that the IRS has not honored its trust with the American
people, that the Obama Administration has demonstrated a willingness to use the
machinery of government to target their political enemies. And that’s wrong. 1t was
wrong when Richard Nixon did it, and it’s wrong when Barack Obama did it. Anditisa
manifestation of too much power in the federal government. When the federal
government has that much power in our individual lives, it’s an invitation to being B
abused. And I think we ought to abolish the IRS and instead move to a simple flat tax.”

This campaign also involved media personalities and former officials. For example, on
June 4, 2013, conservative commentator Lou Dobbs made this statement:

They targeted—but that has too benign a ring to it, for me. “Selective targeting.” This
was a political arm-—the Internal Revenue Service became a political arm of the Obama
administration. And it’s that straightforward. And it looks to be from top to bottom, and
from agency to White House.®

On June 16, 2013, former Vice President Dick Cheney joined this effort, appearing on
national television and concluding:

1t clearly was used for political purposes, to go after a particular category of
organizations. ... I cannot conceive of a situation in which it didn’t come from higher

up.

On June 18, 2013, Ranking Member Elijah E. Cummings released publicly the full
transcript of the Committee’s interview with an JRS Screening Group Manager in Cincinnati
who provided a detailed, first-hand account of how conservative groups applying for tax-exempt
status were first identified by the IRS.?

? Sen. Ted Cruz Leading the Charge on Abolishing the IRS, Fox News (June 3, 2013)
(online at http://video.foxnews.com/v/2429567001001/sen-ted-cruz-leading-the-charge-on-
abolishing-the-irs/).

¢ Lou Dobbs T onight, Fox Business Network (June 4, 2013) (online at
http://mediamatters.org/video/2013/06/04/dobbs-uses-white-house-visits-to-claim-the-
irs/194341).

7 Former Vice President Dick Cheney Talks NSA Surveillance Program, Fox News
Sunday (June 16, 2013) (online at www.foxnews.com/on-air/fox-news-sunday-chris-
wallace/2013/06/16/former-vice-president-dick-cheney-talks-nsa-surveillance-
program#p//v/2482865656001).

§ Ranking Member Elijah E. Cummings, House Committee on Oversight and
Government Reform, First-Hand Account: Cummings Releases Full Transcript of
“Conservative Republican” IRS Manager Explaining Genesis of Tea Party Screening (June 18,

10
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A self-identified “conservative Republican” and 21-year veteran of the IRS, the Manager
denied that he or anyone on his team was directed by the White House to take these actions or
that they were politically motivated. Instead, he explained that the first case at issue in this
investigation was initially flagged by one of his own screeners in 2010. He explained that he
initiated the first effort to gather similar cases in order to ensure their consistent treatment, and
that he took this action on his own, without any direction from his superiors. He also confirmed
that onc of his screeners developed terms subsequently identified by the Inspector General as
“inappropriate,” such as “Patriot” and *“9/12 project,” but that he did not become aware that his
screener was using these terms until more than a year later.’

Despite this evidence, the next day, several Republicans spoke at a rally of Tea Party
protesters and repeated their unsubstantiated accusations. For example, Republican Senator
Rand Paul stated: “I’'m like most Americans, horrified that my government has gotten out of
contro]loand is persecuting people for their religious and their political beliefs and it needs to end
now.”

Similarly, Republican Senator Ted Cruz stated: “President Obama needs to tell the truth.
When Richard Nixon tried to use the IRS to target his political enemies, it was wrong, and when
the Obama administration does it, it’s still wrong.” !

Republicans also began making these unsubstantiated accusations in political campaign
advertisements. For example, Senate Minority Leader Mitch McConnell issued a video paid for
by McConnell Senate Committee ‘14 that received “Three Pinocchios™ from the Washington
Post Fact Checker.'? Along with graphics of an “IRS Enemies List” and video footage of former
President Richard Nixon, Senator McConnell stated in the video:

Again and again, this Administration and its allies have used the resources of the
government itself to intimidate or silence those who question or oppose it. I don’t know
about you, but I think that the lcader of the free world and his advisers have better things

2013) (online at hitp://democrats.oversight.housc.gov/press-relcases/firsthand-account-
cummings-releases-full-transcript-of-conservative-republican-irs-manager-explaining-gcenesis-
of-tea-party-screening/).

‘14,

10 Tea Party Rally Draws Thousands to Capitol Grounds, ABC 7 News (June 19, 2013)
(online at www.wjla.com/articles/2013/06/tea-party-rally-draws-thousands-to-capitol-grounds-
90320.html).

" Tea Party Sees “Barack O'Nixon” Behind IRS Targeting, MSNBC’s Politics Nation
Blog (June 19, 2013) (online at http://tv.msnbc.com/2013/06/19/tea-party-sees-barack-onixon-
behind-irs-targetting/).

2 Mitch McConnell’s Campaign Ad Tying Obama to Nixon Over the IRS Scandal,
Washington Post Fact Checker (May 31, 2013) (online at www.washingtonpost.com/blogs/fact-
checker/post/mitch-meconnells-campaign-ad-tying-obama-to-nixon-over-the-irs-
scandal/2013/05/30/bfe90034-¢974-11e2-8da7-d274bc611a47_blog.html).

11
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to do than dig through other peoples’ tax returns. ... What they are trying to do is
intimidate donors to outside groups that are critical of the Administration. They’ve got
the IRS, the SEC, and other agencies going after contributors. 13

Similarly, a campaign video issued by the Republican National Committee showed
House Ways and Means Committee Chairman Dave Camp stating—while featuring a picture of
the White House—*‘What the agency has yet to admit, and what we still need to find out, is just
how widespread this activity was, who ordered it, and why it began in the first place.” 14

B4

" Americans Deserve Answers, Republican National Committee (June 10, 2013) (online
at www.youtube.com/watch?v=VDQuHaXYgE4).

12
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II. NO EVIDENCE OF WHITE HOUSE INVOLVEMENT OR POLITICAL
MOTIVATION

Despite an extremely aggressive investigation involving more than a half a million pages
of documents and 39 interviews of IRS and Treasury employees, the overwhelming evidence
before the Committee reveals no political motivation or White House involvement in the
screening of tax-exempt applications. To the contrary, the evidence indicates that IRS
employees sought guidance on how to process organizations applying for tax-exempt status in
order to treat such applications consistently.

For example, on May 3, 2013, the Deputy Inspector General for Investigations briefed
senior officials in the Inspector General’s office on the results of his team’s review of 5,500
emails of IRS employees. Explaining that the Inspector General tasked him with identifying any
evidence that IRS officials directed staff to “target” Tea Party organizations, he found “no
indication™ that their actions were politically motivated. His full email stated:

As artesult of our meeting with Russell a couple of weeks ago, we agreed to pull e-mails

from identified staff members of the EQ organization in Cincinnati to find out 1). If an e-
mail existed that directed the staff to “target” Tea Party and other political organizations

and 2). If there was a conspiracy or effort to hide e-mails about the alleged directive.

Audit provided us with a list of employees in question, key word search terms and a
timeframe for the e-mails. We pulled the available IRS e-mails, which resulted in 5,500
responsive e-mails.

Review of these e-mails revealed that there was a lot of discussion between the
employees on how to process the Tea Party and other political organization applications.
There was a Be On the Lookout (BOLO) list specifically naming these groups; however,
the e-mails indicated the organizations needed to be pulled because the IRS employees
were not sure how to process them, not because they wanted to stall or hinder the
application. There was no indication that pulling these selected applications was
politically motivated. The e-mail traffic indicated there were unclear processing
directions and the group wanted to make sure they had guidance on processing the
applications so they pulled them. This is a very important nuance.

Committee staff have now conducted 39 transcribed interviews of IRS and Treasury
employees in Cincinnati and Washington D.C.—including Republicans, Democrats, and
employees with no political affiliation—and none of these employees reported any political
motivation or White House involvement in the application review process.

!5 Email from Deputy Inspector General for Investigations to Assistant Inspector General
for Audit, et al. (May 3, 2013).

13
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Screening Agent. Determinations Unit, Internal Revenue Service—

Cincinnati

An IRS Screening Agent with no political affiliation who worked in Cincinnati told the
Committee that he developed the search terms in 2010 that were subsequently identified by the
Inspector General as “inappropriate.” He explained to Committee staff that he had no
knowledge of White House involvement or any political bias in the way he and other IRS
employees screened Tea Party applications:

Q:

A:

Are you aware, based on your personal knowledge, of whether there was any
outside influence on the Determinations Unit regarding how it handled Tea Party
cases?

No.

Employee Counsel: When you say “outside influence,” what are you referring to?

Q:
A:

kR
Q:
A:

dok¥

Q¥

ke R

Any 6outside influence by the White House?
No.!

Do you have any reason to believe that there were any political motivations
behind sending Tea Party cases to the Emerging Issues Unit?
No. 7

Did you ever send Tea Party cases to the Emerging Issues Unit out of any
political bias?

No.

Do you know of anyone at the IRS that you worked with who sent an Emerging
Issu‘eg—sent a Tea Party case to the Emerging Issues Unit out of political bias?
No.

I was wondering if, in your opinion, the IRS is a place where you have observed
an atmosphere where campaign politics is discussed on a regular basis?

No.

Would you characterize the IRS Cincimnati office, since that’s where you were, as
political, or apolitical, generally?

16 House Committee on Oversight and Government Reform, Interview of Screening
Agent, Determinations Unit, Internal Revenue Service, at 150 (May 30, 2013).

17 1d. at 85-86.
1 1d. at 86.
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A Apolitical.
Q: Are you aware whether anyone in Cincinnati was following the role of Congress
" in any views it expressed on how applications for tax-exempt status were
processed?
A: No."”

2. Screening Group Manager, Determinations Unit, Internal Revenue Service —

Cincinnati

The Manager of the Screening Group in the Cincinnati Determinations Unit who agreed
to elevate the first Tea Party case described himself as a “conservative Republican.” He told
Committee staff that political considerations never impacted his work:

Q: If you turn to page 2 and go to the bottom third of the page, the second part of the
paragraph beginning, “During a May 14 appearance,” there’s a quote that says,
“This was the targeting of the President’s political enemies effectively and lies
about it during the election year, so that it wasn’t discovered until afterwards, Issa
claimed.” Do you see where I'm reading from?

A: Yes,®

k%

Q: In your opinion, was the decision to screen and centralize the review of Tea Party
cases the targeting of the President’s political enemies?

A I do not believe that the screening of these cases had anything to do other than

consistency and identifying issues that needed to have further development.u

Q Do you have any reason to believe that anyone in the White House was involved
in the decision to screen Tea Party cases?

A: I have no reason to believe that.

Q: Do you have any reason to believe that anyone in the White House was involved
in the decision to centralize the review of Tea Party cases?

A I have no reason to believe that. >

Y 1d. at 149.

20 House Committee on Oversight and Government Reform, Interview of Screening
Group Manager, Determinations Unit, Internal Revenue Service, at 139 (June 6, 2013),

1. at 140.
2 Id. at 141.

15



BORE LRF R

bd

187

Are you aware of any political bias by employees in the Cincinnati office against
conservative views?

I’'m not aware of that.

Are you aware of any political motivations behind the screening, centralizing, and
development of Tea Party cases?

I'm not aware of that.

Are you aware of any political motivations to benefit one political party in the
Cincinnati office?

I am not aware of that.”

Determinations Specialist I. Determinations Unit, Internal Revenue

Service—Cincinnati

The first Determinations Specialist in Cincinnati assigned to coordinate and review
political advocacy cases from April 2010 through October 2010 explained that she had no
political party affiliation and was not aware of any political bias in the Cincinnati office:

Q:

A:
Q:
A

4.

Now, are you aware of any political bias by employees in the Cincinnati office
against Tea Party organizations?

No, I am not.

Are you aware of any political motivations behind the development and
screening and grouping of Tea Party cases?

No, I'm not.>*

Determinations Specialist I, Determinations Unit, Internal Revenue
Service —Cincinnati

The second Determinations Specialist in Cincinnati assigned to coordinate and review
political advocacy cases from October 2010 through December 2011, but who held cases in his
inventory without conducting any developent work, is a self-identified Republican. He told
Committee staff that he was not aware of any political motivation or White House involvement
in the treatment of Tea Party cases:

Q:

A

F Rk

Do you have any reason to believe that the White House directed the screening
and centralization of Tea Party cases for enhanced scrutiny?
No.2

B Id. at 135-36.

24 House Oversight and Government Reform, Interview of Determinations Specialist L,
Determinations Unit, Internal Revenue Service, at 155 (May 31, 2013).

25 House Committee on Oversight and Government Reform, Interview of Determinations
Specialist 11, Determinations Unit, Internal Revenue Service, at 78 (June 13, 2013).
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Did you ever have contact with anyone in the White House about this?

No.

Did you ever see an email, memo or written communication in any form from
someone in the White House about the screening and centralization of Tea Party
cases?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about this?

No.%

RER

> RQr

Q: Did you have any political motivations behind consolidating Tea Party
applications for review under one group?
A: No.”’

Were you aware of anyone else having political motivations for directing Tea
Party cases specifically to you for review?

No.

Did you or anyone else that you know of have a desire to treat these applications,
Tea Party applications, with greater scrutiny out of political bias?

Ididn’t. No.

Did you know anyone else that had a desire to treat Tea Party applications with
greater scrutiny out of political bias?

No.

Are you aware of political bias by employees in the Cincinnati office against
conservative views?

Am I aware? No.

Wog}}d you characterize the Cincinnati office as a political place?

No.”

PRE Rr Qr Lx L

w

Determinations Specialist ITI, Determinations Unit, Internal Revenue
Service—Cincinnati

The third Determinations Specialist in Cincinnati assigned to coordinate and review
political advocacy cases from December 2011 through October 2012 explained that he has no
political affiliation, no bias against the views of the Tea Party movement, and no knowledge of
political motivation or White House involvement:

2 1d. at 79.
Y1 at 73,
B 1d. at 73-74.
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Q: Were you ever instructed to subject these cases that were under the Advocacy
Team to a greater degree of scrutiny than you ordinarily would to other tax-
exempt applications?

A: I don’t think so.

Q: So based on your experience as the team leader for the Advocacy Team, did you
see any evidence that the decisions being made about these cases were based on
an attempt to target the President’s political enemies?

Employee Counsel: Did he see any evidence that the people he was working with on the
Advocacy Team were motivated by trying to harm the President’s political
enemies, is that what you’re asking?

Q: Yes.

A No.”

ook

Q Did you ever communicate directly with former Commissioner Shulman
regarding the handling of—

A No.

Q: —these cases? Did you ever communicate directly with anyone from the
Treasury Department outside of the IRS?

A No.

Q Did you ever communicate with anyone from the White House regarding—

A No.™

oKk

Q: I just want to clarify whether you had any personal political bias in your handling

of cases that were part of the Advocacy Team?
A: No, absolutely not.>!

3k ok 3k
Did any of your team members tell you that their political bias impacted the way
they developed cases on the Advocacy Team?

A: I don’t think so, no.

Q: Do you have any other information that might lead you to believe political bias

impacted how the members of the Advocacy Team reviewed the cases?

2 House Committee on Oversight and Government Reform, Interview of Determinations
Specialist ITT, Exempt Organizations Determinations Unit, Internal Revenue Service, at 130
(June 19, 2013).

P 1d. at 133.
314 at 126.
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1 do not have any information.*?

Group Manager 1, Determinations Unit, Internal Revenue Service —

Cincinnati

The Group Manager in Cincinnati who was first assigned political advocacy cases and
helped develop the spreadsheet that listed Tea Party cases as an emerging issue that would
become known as the “BOLO” stated that he has no political affiliation, that he was not aware of
any attempts by the White House to influence how the IRS treated cases, and described the IRS
as an apolitical agency with no biases or political motivations in its handling of Tea Party cases:

Q:

POEQE RO

*
*
*

Q

2®

A:

Based on your work both in 2010 and 2011 through the present, were you aware
of anyone outside of the IRS attempting to influence the way IRS employees
handled Tea Party cases?

I’m not aware of anyone.

Are you aware of any attempts by the White House to influence how the IRS
treated cases?

I'm not aware.**

And at the time were you aware of any political bias playing a role in the decision
to filter Tea Party cases for group review in emerging issues?

I was not aware of any political bias.

Are you aware of any political bias today?

I'm not aware of any political bias today.

Would you characterize the IRS as a political or apolitical place?

Apolitical.*

Did anyone outside the IRS ever tell you to apply enhanced scrutiny to Tea Party
cases?

No.

Based on your involvement in these cases, is it fair to say you have no evidence
that any IRS employee was motivated by political bias in how they processed Tea
Party cases?

T have no evidence of that.**

2 1d. at 127.

33 House Committee on Oversight and Government Reform, Interview of Group Manager
I, Determinations Unit, Internal Revenue Service, at 190 (June 4, 2013).

1d at 128.
3 1d. at 191.
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How would you describe the process that, of reviewing Tea Party cases? Is there
a description that you believe is more accurate?
I would say we centralized them to work them to be consistent. >

Group Manager II, Determinations Unit, Internal Revenue Service—

Cincinnati

The Cincinnati Group Manager in charge of the employees handling political advocacy
cases from May 2010 through February 2013 is a self-identified Republican who said he had no
knowledge of any White House involvement or political bias in the handling of Tea Party

This is a recent article published in Politico on June 6, 2013. And on the second
page, it quotes the chairman of our committee, Darrell Issa, describing the
handling of Tea Party cases by the IRS. You can take a minute to look it over.
On the second page, it states, During a May 14th appearance on CBS’, quote,
“This Morning,” for instance, Issa claimed that the IRS scandal was a secret
political operation designed to benefit Obama’s reelection campaign, explosive
allegations that have not been backed up by existing evidence. Quote, “This was
the targeting of the President’s political enemies, effectively, and lies about it
during the election year so that it wasn’t discovered until afterwards,” end quote,

In your opinion, working at the IRS at this time, was the decision to screen and
centralize the review of Tea Party cases the, quote, “targeting” of the President’s

I wouldn’t know [who] the political enemies are of the White House.
Do you have any reason to believe that the White House directed the screening of
Tea Party cases for enhanced scrutiny?

Do you have any reason to believe the handling of Tea Party cases was influenced
at all by the fact that an election would take place in November 20127

Are you aware of whether there was any outside influence in the Determinations
Unit to centralize the review of Tea Party political advocacy cases?
No, not that I'm aware of.

applications:
Q:
[ssa claims.
political enemies?
A
Q:
A Not to my knowledge.
Q:
A Not to my knowledge.*’
ER%
A

37 House Committee on Oversight and Government Reform, Interview of Group Manager
11, Determinations Unit, Internal Revenue Service, at 61-62 (June 12, 2013).

20



192

Q: Do you have any reason to believe that the White House directed the screening
and centralization of Tea Party cases for enhanced scrutiny?

A: No, I have no idea what the White House is doing.

Q: Did you ever have contact from anyone at the White House?

A: No.

Q: Did anyone ever tell you they had contact with anyone from the White House
about this process?

A: No.*®

REE

Q: And you stated you were a registered Republican; is that accurate?

A: Yes.

Q: Are you aware of any political motivations behind the screening or development
of Tea Party cases in Cincinnati?

A: No.

Q: Are you aware of any political motivations to benefit one political party over
another in the handling of these cases?

A: No.

Q: Would you characterize the Cincinnati office as a political place?

A: Absolutely not.*

sokok

Q: If political bias didn’t play a role, in your view, what is your understanding of the
reasons that Tea Party cases were designated an emerging issue and centralized
for review?

A: Because of their political advocacy narrative, the things that were in their
application. Review of the application showed that we needed—wasn’t the
precedents there to help guide through the application process. So they were—we
reached out to our Washington office for guidance.

Q: Would you describe it—these cases, as—I think you have actually described these
cases as being novel.

A: That’s my description.

Q: Was it important with these kind of cases without precedents to be examined in a
consistent manner?

A: Very important of all—all cases, you know, that may present something of novel
or no precedents that we work them consistently. 0

¥ 1d.at 71

* Id. at 60.

“1d. at 62.
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Program Manager, Determinations Unit, Internal Revenue Service—
Cincinnati

The head of the Exempt Organizations Determinations Unit in Cincinnati who oversaw
all of the employees in the Cincinnati office stated that she had no political party affiliation and
she was not aware of any White House involvement or political motivation in the screening of
applicants for tax-exempt status:

Q:

Qx

>

RE RERF Q2 Q» QO

In a recent news article published in Politico, the chairman of our committee
described the handling of Tea Party cases by the IRS as follows, quote: “This wat
the targeting of the President’s political enemies effectively and lies about it
during the election year so that it wasn’t discovered until afterwards,” end quote.
Based on your experience working at the IRS, did you see any evidence that the
decision to have EO Technical involved in the development and determination of
Tea Party cases was based on an attempt to, quote, “target the President’s political
enemies’?

No, nothing based on what I know.

Did you see any evidence that would cause you to believe that the White House
was involved at all in the way the Tea Party cases were handled?

No.

Do you have any reason to believe the White House directed Tea Party cases be
consolidated and coordinated for review with EO Technical?

No.

Did you ever have any contact with anyone in the White House about Tea Party
cases—

No.

—or any political advocacy case?

No.

Did anyone that you worked with tell you they had contact with anyone from the
White House about Tea Party cases?

No.

Do you have any reason to believe that handling of Tea Party cases or any
political activity case was influenced at all by the fact that an election would take
place in November 20127

1 have no—nothing that I'm involved with.

Have you seen any evidence that any IRS employee who was involved with
reviewing or handling Tea Party cases used their position at the IRS to attempt to
influence the outcome of the election in November 20127

No.

Are you aware of whether there was any outside influence, meaning anyone
outside the IRS directing the Determinations Unit to send cases to EO Technical
for review and development?

I’'m not aware of anybody outside of IRS doing it, no.

Are you aware of any involvement by anyone outside the IRS in giving direction
as to how Tea Party cases should be handled?

22
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Al No.*!
* Kk
Q: [W]ere any of your actions from the time period you learned of the first Tea Party

case in February 2010 through the present regarding the treatment of Tea Party
cases or political advocacy cases motivated by your personal political views?
No.

Were any of your actions regarding Tea Party cases or political activity cases
motivated by your opinions about the political views that the Tea Party groups
were promoting?

No.

Did anyone at the IRS ever tell you that their actions regarding the Tea Party
cases were motivated by their political views?

No.

Did anyone at the IRS ever tell you that their actions regarding Tea Party cases
were motivated by their opinions about the political views these Tea Party groups
supported?

No.

Are you aware of any political bias by employees in the Cincinnati office against
conservative viewpoints?

No.

Are you aware of any political bias by employees of the people you worked with
in EO Technical against conservative viewpoints?

No.

Are you aware of any political bias by employees of any person you worked with
in Rulings and Agreements against conservative viewpoints?

No.

Based on your years of working in and overseeing the Determinations Unit,
would you characterize the Cincinnati Determinations Unit office as a political
place?

No.

Would you characterize it as apolitical?

To my knowledge, I mean, we don’t really talk about politics.*

RE R P R~ e Rx Q»

»RE

A

Tax Law Specialist I, Technical Unit, Internal Revenue Service—
Washington D.C.

A Tax Law Specialist in Exempt Organizations Technical Unit in Washington, D.C. who
described herself as a Republican explained that she assigned the first two Tea Party cases to the

# House Committee on Oversight and Government Reform, Interview of Program
Manager, Determinations Unit, Internal Revenue Service, at 146-48 (June 28, 3013).

14, at 145-46.
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technical group in Washington that handled political advocacy and was aware of no White House
involvement or political motivation in the screening of applicants for tax-exempt status:

Q:

RE RE Qr KX

¥

»ORE RE R

Based on your experience working at the JRS, did you see any evidence that the
decision to have EQO Technical involved with the development and determination
of Tea Party cases was based on an attempt to target President Obama’s political
enemies?

No.

Did you ever have contact with anyone in the White House about these Tea Party
cases?

No.

Did anyone ever tell you they had contact with anyone from the White House
about these Tea Party cases?

No.

Do you have any reason to believe that the White House directed the
consolidation or coordinated review of Tea Party cases?

No.

Do you have any reason to believe the handling of the Tea Party cases was
influenced at all by the fact that an election would take place in either November
2010 or November 20127

No.

Have you seen any evidence that any IRS employee who was involved in the
review of Tea Party cases used their position at the IRS to attempt to influence the
outcome of either the election in November 2010 or November 20127

No.

Are you aware of whether there was any outside influence, meaning anyone
outside of the IRS, who was involved in the decision to send cases to EQ
Tecl}}nical for review and development?

No.

Are you aware of any political bias by employees of EO Technical against
conservative views?

No.

Were you aware of any one of your colleagues who wanted to treat these
applications with greater scrutiny out of political bias?

No.

Did anyone at the IRS ever tell you that their actions regarding these Tea Party
cases were motivated by their own political views?

No.

** House Committee on Oversight and Government Reform, Interview of Tax Law
Specialist [, Technical Unit, Internal Revenue Service, at 58-59 (July 10, 2013).
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Are you aware of any political motivations behind the manner in which these Tea
Paﬁ}f cases were handled?
No.*

Tax Law Specialist II, Technical Unit, Internal Revenue Service—
Washington, D.C.

A second Tax Law Specialist in Washington D.C. initially assigned to review and
develop the two original Tea Party applications sent from Cincinnati told Committee staff that
his personal political views as a Democrat had no bearing on his handling of Tea Party cases and
that he had no knowledge of any White House involvement or political motivation:

Q: The question for you is: Based on your experience working at the IRS, did you
see any evidence that the decision to have EO Technical involved in the
development and determination of Tea Party cases was based on an attempt to
target President Obama’s political enemies?

A: No.*

*okk

Q: Do you know whether or not the White House directed the sereening,
consolidation, or coordinated review of Tea Party cases?

A: No.

Q: Did you ever have contact with anyone in the White House about these Tea Party
cases?

A: No.

Q: Did anyone ever tell you that they had contact with anyone from the White House
about these Tea Party cases?

A: No.

Q: Do you have any reason to believe the handling of the Tea Party cases by the IRS
was influenced at all by the fact that an election would take place in November
20127

A: Nof

Aotk

Q: Sir, when you were involved between March of 2010 to August of 2011 with the
handling of cases involving organizations related to the Tea Party movement,

“Id. at 58.

5 House Committee on Oversight and Government Reform, Interview of Tax Law
Specialist II, Technical Unit, Internal Revenue Service, at 146 (June 14, 2013).

4 Id. at 147-48.

25



Qx

zoRE R

11.

197

were any of the actions that you took motivated by your political views in any
way?

No. Sorry, no.

Were any of your actions regarding cases related to organizations associated with
the Tea Party movement motivated by your opinions about the political views of
these groups?

No.

Did anyone at the IRS ever tell you that their actions regarding these Tea Party
cases were motivated by their political views?

No.

Did anyone at the IRS ever tell you that their actions regarding these Tea Party
cases were motivated by their opinions about the political views of these groups?
No.

Tax Law Specialist ITl, Technical Unit, Internal Revenue Service—

Washington, D.C.

A third Tax Law Specialist in Washington, D.C. who was transferred responsibility for
Tea Party cases previously assigned to Tax Law Specialist 11, and who drafted a guide sheet on
how to handle political advocacy cases, described herself as a Republican and told Committee
staff she did not know of any White House involvement or political motivation in the screening
of tax-exempt applications:

Q:

PRE RPr /xR

Based on your experience working at the IRS, did you see any evidence the
decision to have EO Technical involved in the development and determination of
advocacy cases was based on an attempt to, quote, “target the president’s political
enemies”?

No, not at all. That’s kind of laughable that people think that. No, not at all. This
is purely cases that, unfortunately, Cincinnati didn’t have enough guidance on.
That (c)(4) area is a very, very difficult area, and there’s not much guidance. And
so the lingering length of time, unfortunately, was just trying to apply the law to
the specific facts of each case.

Did you ever have contact with anyone in the White House about these advocacy
cases?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about these advocacy cases?

No.

Do you have any reason to believe the handling of advocacy cases was influenced
at all by the fact that an election would take place in November 20127

No.

What about November 2010?

No.

Y 1d. at 143.

26



198

Q: Have you ever seen any evidence that an IRS employee who was involved in the
review of advocacy cases used their position at the IRS to attempt to influence the
outcome of the elections in November 20107

A: No®
FET )
Q: Are you aware of whether there was any outside influence, meaning anyone

outside of the IRS, in the decision to send cases to EQ Technical for review and
development?

A: I’m not aware of anyone.

Q: Are you aware of any outside influence, meaning anyone outside of the IRS, in
EO Technical’s decision to take two or three of those cases and work them?

Al No.

Q: Are you aware of any outside influence in the decision for EO Technical to
provide guidance on how advocacy cases should be reviewed to EO
Dcterminations?

A: No.®

*okk

Q: [W]ere any of your actions regarding these advocacy cases motivated by your
political views?

Al No, not at all.

Q: Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of the Tea Party?

A: No.

Q: Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

A: No.

Q: Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their opinions about the political views of the Tea Party?

A No, not at all.

Q: Are you aware of any political bias by employees in the Cincinnati office against
conservative views?

A: No.

Q: Are you aware of any political bias by employees of the EO Technical office
against conservative views?

A: No.*

“** House Committee on Oversight and Government Reform, Interview of Tax Law
Specialist III, Technical Unit, Internal Revenue Service, at 125-27 (July 2, 2013).

Y Id at 127.
0 14 at 125.
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How would you describe the process?

1 would describe the process, in my experience, in my opinion, from when I
started, was that Cincinnati had just a giant influx at a certain period of time of
applications that were applying for (c)(4) mostly, some for (¢)(3)s, and that had
what they thought was kind of a political campaign advocacy component, and
didn’t really know how to move forward or if there was a problem, because there
were so many at the same time, and with the little guidance out there, what to
exactly do, because of the concerns raised by political campaign intervention
activities that might occur. I mean, it’s just part of a screening process that they
used to get cases, [ think, to people who had the expertise and the experience in
issues that they saw presented so that, you know, they could be processed more
quickly, but, unfortunately, that wasn’t the kind of case that happened, I guess.”!

Tax Law Specialist I'V, Technical Unit, Internal Revenue Service —
Washington, D.C.

A fourth tax law specialist in the Exempt Organizations Technical Unit, who has no
political affiliation and was tasked with reviewing Tax Law Specialist II's work, explained to the
Committee that she was unaware of any political bias against conservative organizations in the
EO Technical Unit and that no one from outside the IRS or in IRS executive leadership
influenced EO Technical’s work on these cases:

Q

RE Ry RrR» Q»r O

Now, were any of your actions regarding these advocacy cases motivated by your
political views?

No.

Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of the Tea Party?

No.

Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

No.

By their opinions about the political views of the Tea Party?

No.

Are you aware of any political bias by employees in the Cincinnati office against
conservative views?

No, I'm not aware of any of that.

Are you aware of any political bias by employees of the EO Technical office
against conservative views?

No.

Now, based on your experience working at the IRS, did you see any evidence that
the decision to have EO Technical or the Office of Chief Counsel involved in the

ST Id. at 129-30.
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development and determination of advocacy cases was based on an attempt to,
quote, “target the President’s political enemies™?

No.

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of advocacy cases?

No.

Did you ever have contact with anyone in the White House about these advocacy
cases?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about these advocacy cases?

No.

Do you have any reason to believe that the handling of these advocacy cases was
influenced at all by the fact that an election would take place in November 2010
or November 20127

No.

Have you seen any evidence that any other IRS employee who was involved in
the review of the advocacy cases used their position at the IRS in an attempt to
inﬂlslzence the outcome of the elections in November 2010 or November 20127
No.

Group Manager. Technical Unit, Internal Revenue Service—Washington
D.C.

The Exempt Organizations Technical Unit Group Manager who supervised the first tax
law specialist handling the two Tea Party cases told Committee staff that he votes in Republican
primaries and had no knowledge of any White House involvement or political motivation
regarding the screening of tax-exempt applications:

Q:

P RE Rr QR

Based on your experience working at the IRS, did you see any evidence that the
decision to have EO Technical involved in the development of Tea Party cases
was based on any attempt to target President Obama’s political enemies?

No.

Did you ever have any contact with anyone in the White House about Tea Party
cases?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about Tea Party cases?

No.

Do you have any reason to believe that the White House directed this screening,
consolidation, or coordinated review of Tea Party cases?

No.

%2 House Committee on Oversight and Government Reform, Interview of Tax Law
Specialist IV, Technical Unit, Internal Revenue Service, at 148-50 (July 31, 2013).
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Q: Do you have any reason to believe the handling of Tea Party cases was influenced
at all by the fact that an election would take place in November of 20127

A No.»

*okok

Q: Based on your involvement and your role with what had been called the Tea Party
cases—

A Uh-huh.

Q: —did you see or hear anything to make you believe that anybody had any

political bias against Tea Party organizations?
I had seen or heard nothing that would suggest any political bias. 5

e

Were any of your actions regarding the Tea Party cases motivated by political
bias?

Definitely not.

Were any of your actions regarding the Tea Party cases motivated by any of your
opinions about the political views of Tea Party groups?

No.

Did anyone at the IRS ever tell you that their actions regarding these Tea Party
cases were motivated by their political views?

No one told me that.

Are you aware of any political bias by the employees in the EO Technical Unit
against conservative views?

I am not aware of any bias like that.

Are you aware of any political bias by employees in the Exempt Organizations
Division generally or the Office of Exempt Organizations, the director’s office?
The director’s office? No, I am not aware of anything like that.

What about in Rulings and Agreements?

No, I am not aware of anything like that in Rulings and Agreements.

Would you characterize the IRS Exempt Organizations office you worked at as a
political place?

No. &

BRERE RE RZ RZ RE R

53 House Committee on Oversight and Government Reform, Interview of Exempt
Organizations Technical Unit Group Manager, Technical Unit, Internal Revenue Service, at 132-
33 (June 21, 2013). .

* Id. at 130.
5 Id. at 131-32.
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Manager I, Technical Unit, Internal Revenue Service—Washington, DC

A group manager in the Exempt Organizations Technical Unit, who served as the acting
manager of the Technical Unit in 2010 and identified himself as a Democrat, explained to
Committee staff that he has no bias against Tea Party or conservative groups, is not aware of any
bias in the Technical Unit, and had no knowledge of any White House involvement in the
handling of these cases:

Q:

ERE Rx R

*
*
*

RE R

>

s oRE R

So 1 want to ask you about your impressions of this process in your capacity as
the acting director and then later as—acting manager, excuse me, and then later
when you returned to your original post. Were any of your actions regarding
these Tea Party cases motivated by your personal political views?

No, they were not.

Were any of your actions regarding these cases motivated by your opinions about
the political views of the Tea Party?

No, they were not.

Did anyone else within the IRS ever tell you that their actions regarding the Tea
Party cases were motivated by their personal political views?

No, they were not.

Or their views of the Tea Party?

No.*®

Are you aware of any political bias by employees in the EO Technical office
against conservative views?

No, I am not.

Now, based on your experience, both as the acting manager of the EO Technical
unit and subsequent, did you see any evidence that the decision to have EO
Technical involved in the development and determination of the Tea Party cases
was based on an attempt to target President Obama's political enemies?

No, I did not see any evidence of that.”’

Do you have any reason to believe that the White House directed the screening,
consolidation or coordinated review of advocacy cases?

I have no reason to believe the White House did that.

Did you ever have contact with anyone in the White House about these Tea Party
cases?

I did not have contact with anyone in the White House.

% House Committee on Oversight and Government Reform, Interview of Manager I,
Technical Unit, Internal Revenue Service, at 65-66 (July 16, 2013).

1 Id. at 66.
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Did anyone ever tell you that they had contact with anyone from the White House
about these Tea Party cases?

No one ever told me they had contact with the White House.

Do you have any reason to believe that the handling of Tea Party cases was
influenced by a desire to shape the results of the November 2010 election?

1 have no reason to believe that.

Or the November 2012 election?

1 have no reason to believe that.”®

Manager IL, Technical Unit, Internal Revenue Service—Washington, D.C.

The Manager of the Exempt Organizations Technical Unit from January 2011 to the
present, a self-identified Democrat, explained at his interview that he transferred the two Tea
Party cases from one Tax Law specialist to another in order to process the cases more quickly,
and that he had no knowledge of any White House involvement or political bias in the screening
of tax-exempt applications:

Q: Based on your expetience working at the IRS, did you see any evidence of a
decision to have EO Technical involved in [the] development and determination
of Tea Party cases was based on attempt to target the President’s political
enemies?

A: No.

Q: Do you have any reason to believe that the White House directed the screening,
consolidation, or coordination, and coordinated review, excuse me, of Tea Party
cases?

A: No.

Q: Did you ever have contact with anyone in the White House about these Tea Party
cases?

A: No.

Q: Did anyone ever tell you that they had contact with anyone from the White House
about these Tea Party cases?

A: No.

Q: Do you have any reason to believe the handling of Tea Party cases was influenced
at all by the fact that an election would take place in November of 20127

A: No.

Q: Have you seen any evidence that any IRS employee who was involved in the
review of Tea Party cases used their position at the IRS to attempt to influence the
outcome of the elections in November 20127

A: No.

Q: Are you aware of whether there was any outside influence, meaning anyone
outside of the IRS, in the decision to send cases to EO Technical for review and
development?

A: No.

B at67.
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Are you aware of any outside influence, meaning anyone outside the IRS, in EO
[Technical’s] decision to take two or three of those cases and work them?

A: No.

Q: Are you aware of any outside influence in the decision for EO Technical to
provide guidance on how Tea Party cases should be reviewed to EO
Determinations?

A: No.”

* %k k

Q: Did anyone outside the IRS instruct you to not provide guidance or to delay the
provision of guidance to EO Determinations in order to further delay application
determinations?

A: No.

Q: Did any personal political bias play any part in the fact that EO Technical did not
provide EO Determinations with guidance for such a long period of time?

A: No.

Q: Were you aware of anyone who was intentionally delaying the processing of the
advocacy cases because of political bias or to further a political agenda?

A: Not aware of any.

kokok

Q: [H]ave any of your actions regarding the Tea Party cases that we’ve discussed
been motivated by your political views?

A: No.

Q: Were any of your actions regarding the Tea Party cases motivated by your
opinions about the political views of the Tea Party?

A: No.

Q: Did anyone at the IRS ever tell you that their actions regarding the Tea Party
cases were motivated by their political views?

A: No.

Q: Has anyone at the IRS ever told you that their actions regarding the Tea Party
cases were motivated by their opinions about the political views of the Tea Party?

A: No.

Q: Are you aware of any political bias by employees in the Cincinnati office against
conservative views?

A: No, I’'m not aware.

Q: Are you aware of any political bias by employees at the EO Technical office
against conservative views?

A: No.*!

% House Committee on Oversight and Government Reform, Interview of Manager II,
Technical Unit, Internal Revenue Service, at 158-59 (July 11, 2013).

6 14, at 152-53.
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Director of Rulings and Agreements, and Director of Employee Plans
Division, Internal Revenue Service—Washington, D.C.

The Director of the Employee Plans Division, who formerly served as the Director of
Rulings and Agreements in the Exempt Organization’s Division from 2007 to 2010, told
Committee staff that he was registered to vote as a Democrat, but that his actions were not
motivated by his political views, and that he had no knowledge of any political bias in the
Exempt Organizations Division or White House involvement in these cases:

Fokk

ZORE REREOF QOr L2 RK2Rr Qr RAER

Were any of your actions regarding these cases motivated by your political views?
No.

Were any of your actions regarding these cases motivated by your opinions about
the political views of the Tea Party?

No.

Did anyone at the IRS ever tell that you their actions regarding these cases were
motivated by their political views?

No.

By their opinions about the political views of the Tea Party?

No.

Are you aware of any political bias by employees in the Determinations Unit in
Cincinnati against conservative views?

No.

Are you aware of any political bias by employees of the EO Technical Unit in
Washington against conservative views?

I am not.

Are you aware of any political bias by employees within the IRS Office of Chief
Counsel against Tea Party groups?

No.

Are you aware of any political bias by Lois Lerner against conservative views?
No.

Any bias by Ms. Lemer against the political views of the Tea Party?

No.

Are you aware of any political bias by any of the IRS employees under your
supervision as Director of Rulings and Agreements against the Tea Party?

No.

How about Lois Lerner’s advisors? Are you aware of any bias by Ms. Lemer’s
techﬁr;ical advisors, her staff, against the Tea Party or conservative groups?

No.™

81 1d. at 157-58.

%2 House Committee on Oversight and Government Reform, Interview of Director of
Employee Plans Division and Employee Plans Division, Internal Revenue Service, at 109-10
(Aug. 21, 2013).
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Based on your experience as the Director of Rulings and Agreements, did you see
any evidence that the decision to have EO Technical involved in the development
and determination of Tea Party cases was based on an attempt to target the
President’s political enemies?

No.

Do you have any reason to believe that the White House directed the screening
consolidation or coordinated review of these cases?

No.

Did you ever have any contact with anyone in the White House about these cases?
No.

Did anyone ever tell you that they had contact with the White House about these
cases?

No.®

Director of Rulings and Agreements, and Exempt Organizations Technical
Unit Manager—Washington D.C.

The Manager of the Exempt Organizations Technical Unit, who later became the Director
of Rulings and Agreemcnts in Washington, D.C. and described herself as a Democrat, explaincd
that she was unaware of the screening criteria until the summer of 2011, more than a year after
they were developed. Shc then worked with the managemcnt of Exempt Organizations and the
Cincinnati office to change the criteria. She told the Committee that she had no knowledge of
any White House involvement or political motivation in the handling of Tea Party cases:

Q:

ce L >

>

Q:

In terms of the creation of the criteria that was used to screen political advocacy
cases, you testified that only first-line management were involved in that creation
of that criteria?

To my knowledge, that is what it appears from what I saw during the IG
investigation.

And to your knowledge, was anybody in Washington aware of that criteria until
you discovered it in June 2011?

No, not to my knowledge.

And, to your knowledge, when those front-line screeners created the criteria used
to identify political advocacy cases, did you discover any evidence of anyone
from outside the EO Determinations influencing the development of that criteria?
No. And the TIGTA report notes that they did not find any evidence of outside
influence; that folks were asked and indicated no.

So, first I'm asking about outside of the EO Determinations. So no one in the
‘Washington process.

Until the June 201 1—July—beginning of July 2011 when we changed the criteria.
Yes. 1did not find anything that anyone outside of EO Determinations in EO
more generally influenced the criteria.

No one outside of the IRS?

14 at 111.
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A: Correct. There was no indication [ saw that anyone outside the IRS influenced
the criteria.

Q: Anyone from Congress?

Al There was no indication that Congress influenced the criteria.

Q: Anyone from the White House?

A There was no evidence that anyone from the White House influenced the
criteria.®

Fokk

Q: Was there any bias—I just want to make sure we’re really clear on this. Was
there any bias as you knew it within the organization that you were in which at
that time was the technical—

A: EO Technical.

Q: EO Technical. Were you aware of any bias between conservative groups or
liberal groups?

A: No, I was not aware of any bias.

Q: And at that time, were you aware of any bias in the Determinations unit?

A: No I was not. %

KAk

Q: Is the IRS a place where you’ve observed an atmosphere where politics—and by
that I"m discussing, you know, campaign politics, advocacy on behalf of a
particular party or candidate—is something that is discussed on a regular basis?

A No.

Q: So would you describe the IRS, in your experience at least, as being a sort of
apolitical or nonpartisan place?

A: Yes, in my experience, it was nonpartisan.

Q: Do you have any information that would lead you to believe that the Cincinnati
Determinations Unit, office, is different than has been your experience?

A: No. They expressed—

Employee Counsel: With respect to political bias.

A: They expressed through these investigations that they were not even very aware
of, you know, politics. Being outside of Washington, it was not something that
they followed or had interest in. o6

% House Committee on Oversight and Government Reform, Interview of Director,
Rulings and Agreements, and Exempt Organizations Technical Unit Manager, at 138-39 (May
21, 2013).

& 1d. at67.
% 1d. at 144-45.
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Employee Counsel: What were these employees” explanations for using the term “Tea

A:

Party?
That it was really just an efficient way to refer to this issue; that they all
understood that the real issue was campaign intervention.

Employee Counsel: It was a shortcut or abbreviation?

A:

18.

Yes. Just sort of a shorthand reference. You know, I think they may have
referenced, you know, it’s like calling soda “Coke” or, you know, tissue
“Kleenex.” They knew what they meant, and the issue was campaign
intervention.

Is it your understanding that despite use of the this [sic] term “Tea Party,” they
were still reviewing the cases for political advocacy in general, regardless of
political leaning?

That’s my understanding.

1 think people have a hard time understanding how they didn’t notice that that
would be a problem. Do you have any sense of—I know that’s sort of asking you
to think about—but you’ve obviously had a lot of interaction with them, and we
haven’t spoken to them at all. Do you have any sense of how it is that they could
have not noticed that there was a problem with using “Tea Party” to refer to
political advocacy cases?

My impression, based on, you know, this instance and other instances in the officc
is that because they are so apolitical, they are not as sensitive as we would like
them to be as to how things might appear. You know, for many years Exempt
Organizations was an area that did not get a great deal of attention, you know,
outside the IRS. And it’s only been in recent years that it’s something that has
gotten, you know, more media attention and congressional attention. And I think
they—you know, many of these employees have been with the IRS for decades
and were used to a world where how they talked about things internally was not
something that would be public or that anyone would be interested in. So I don’t
think they thought much about how it would appear to others. They knew what
they meant, and that was sort of good enough for them.

Technical Advisor to the Division Commissioner, Tax Exempt and
Government Entities, Internal Revenue Service—Washington, D.C.

The Technical Advisor to the Division Commissioner of Tax Exempt and Government
Entities, who explained that he was a registered Democrat at the time of his interview, told the
Committee that his actions were not motivated by political bias, that he was unaware of any
political bias in his organization, and that he had no contact with the White House.

Q:

A:

Throughout your involvement with the review and development of political
advocacy cases and assistance provided to EO Determinations, were any of your
actions regarding these cases motivated by political views?

No.

o7 Id. at 146-47.
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Q: Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of Tea Party organizations?

A: No.

Q: Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

A: No.

Q: Did anyone at the IRS ever tell you their actions regarding the advocacy cases
were motivated by their opinions about the political views of the Tea Party
movement?

A No.

Q: Are you aware of any political bias by employees in any of the offices in
Washington, D.C., within Exempt Organizations against conservative views?

A: No, to my organization there is—to my knowledge there is none.

Q: And what about in the Cincinnati office?

A: No, not that I’'m aware of.

Q: Based on your experience working at the IRS since 2007, did you see any
evidence that the decision to have EO Technical and later Rulings and
Agreements and the Office of Chief Counsel involved in the review and
development of advocacy cases was based on an attempt to, quote, “target
President Obama’s political enemies™?

A No.

Q: Do you have any reason to believe that the White House directed that Tea Party
cases be screened, consolidated or coordinated for review with EO Technical?

A: No.

Q: Did you ever have any contact with anyone in the White House about these
advocacy cases?

A: No. %

& ¥ E

Q: Did you ever have any contact with anyone in the Treasury Department regarding
the handling of these advocacy cases?

A: No.

Q: Did anyone ever tell you that they had contact with anyone from the White House
or the Treasury Department about these advocacy cases?

A: No, not that I recall.®

% House Committee on Oversight and Government Reform, Interview of Technical
Advisory to the Division Commissioner, Tax Exempt and Government Entities, Internal
Revenue Service, at 148-50 (July 23, 2013).

% 1d. at 150.
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Senior Technical Advisor I to the Director, Exempt Organizations, Internal
Revenue Service—Washington, D.C.

The Senior Technical Advisor to Lois Lerner, who had been in her position since 2008,
told the Committee that she has no political affiliation. She stated that she had no reason to
believe that Ms. Lerner or any other IRS employees” actions related to these cases were
motivated by political bias or that there was any White House involvement in these cases:

Q:

EORERE R R

RE R LeRx R» &

*

Were any of your actions regarding the advocacy or Tea Party cases motivated by
your personal political views?

No.

Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of the Tea Party?

No.

Did anyone at the IRS ever tell you that their actions regarding the advocacy case:
were motivated by their political views?

No.

By their opinions about the political views of the Tea Party?

No.

Do you have any reason to believe that Lois Lerner’s actions related to the
advg)()cacy or Tea Party cases was motivated by bias against conservative views?
No.

Did you see any evidence that any decision related to these advocacy cases was
based on an attempt to target the President's political enemies?

No.

Do you have any reason to believe that the White House directed the screening,
consolidation, and coordinated review of these cases?

No.

Did you ever have contact with anyone in the White House about these cases?
No.

Did anyone ever tell you that they got direction from anyone in the White House
about these cases?

No.

Did anyone in the Treasury Department ever give you any direction or instruction
regarding these advocacy cases?

No.

Did anyone ever tell you that someone in the Treasury Department had given
them direction or instructions regarding these advocacy cases?

7 House Committee on Oversight and Government Reform, Interview of Senior
Technical Advisor to the Director, Exempt Organizations, Internal Revenue Service, at 46-47
(Oct. 29, 2013).
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A No. ™

20. Senior Technical Advisor II to the Director of Exempt Organizations,
Internal Revenue Service—Washington, D.C.

A self-described Democrat who served as a senior technical advisor to Ms. Lerer
beginning in 2011 told the Committee that she was unaware of any bias in the Exempt
Organizations Division against conservative organizations, that Ms. Lerner was not biased
towards conservative groups, and that the White House did not direct or coordinate the IRS’s
treatment of advocacy cases:

Q: Did you ever have contact with anyone in the White House about these advocacy
cases?

A 1did not.

Q: Did anyone ever tell you that they had contact with anyone from the White House

about these advocacy cases?
A They did not. 2

Q Do you have any reason to believe that the White House directed the screening,

consolidation or coordinated review of advocacy cases?

A: I .do not.

Q: Did you ever have contact with anyone in the White House about these advocacy

cases?

A I did not.

Q Did anyone ever tell you that they had contact with anyone from the White House
about these advocacy cases?

A They did not.”

[W]ere any of your actions regarding the advocacy cases motivated by your
political views?

No.

Were any of your actions regarding the advocacy cases motivated by your
opinions about the political views of the Tea Party?

No.

RE R

" Jd. at 47-48.

72 House Committee on Oversight and Government Reform, Interview of Senior
Technical Advisor II to the Director of Exempt Organizations, Internal Revenue Service, at 156
(Sept. 5, 2013).

" 1d. at 156.
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Did anyone at the IRS ever tell you that their actions regarding the advocacy case:
were motivated by their political views?

No.

Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their opinions about the political views of the Tea Party?

No.

Are you aware of any political bias by Exempt Organization employees against
conservative views?

I am not.

Are you aware of any political bias by anyone in the Office of IRS Chief Counsel
against conservative views?

I am not.

Based on your experience working at the IRS, did you see any evidence that the
decision to have Exempt Organizations involved in the development and
determination of advocacy cases was based on an attempt to “target the
President’s political enemies?”

I did not.™

Did Lois Lerner ever say anything to you that would cause you to believe that she
was politically biased against conservative views?

No.

Did Ms. Lerner ever say anything to you that would cause you to believe that she
was politically biased against the views of the Tea Party?

No.

Based on your experience at working with the IRS, did you see any evidence that
Lois Lerner permitted her personal political views to impact her work?

No.

Did Ms. Lerner discuss her personal political views with you at work?

I don’t remember a conversation about them.

Did you hear Ms. Lerner discussing her personal political views with other IRS
employees?

No.

Would it be fair to say that Ms. Lerner kept her personal political views out of the
work7p1ace as far as you could tell?

Yes.”?

™ Id. at 155-56.
" Id. at 161-62.
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21. Former Senior Technical Advisor to the Division Commissioner, Tax Exempt
apd Government Entities, Internal Revenue Service—Washington, D.C.

The former Senior Technical Advisor to the Commissioner of Tax Exempt and
Government Entities, who served in that position from 2011 to 2013, is a registered Independent.
When IRS leadership leamned about the allegations regarding the advocacy cases, they tasked the
former Senior Technical Advisor with conducting an internal review. She told the Committee
that she saw no evidence of White House involvement, political motivation, or “invidious
intent.” She described the individuals doing the internal review, their process, and their findings:

So we were inside the IRS. We’ve worked there for a long time. [ care deeply about the
IRS mission. I believe in our responsibility to be fair and evenhanded in our treatment of
taxpayers. It’s my operating assumption that, of course, we would be. Some of the
things that people fear would be crimes. You know, if the White House were to call
somebody in the IRS and say, you know, treat this person badly or treat this person well,
that’s a crime. That’s a Federal crime. That’s got to be reported as a crime. ... We kind
of had the perspective and had the whole story and did think that things had happened
that shouldn’t have happened, but did think that people didn’t do it with invidious intent,
that we genuinely had tried to tum it around and get it on the right track, that we had
TIGTA c%ning in to do a more comprehensive look and we were planning to cooperate
with that.

Q Do you have any reason to believe that the White House directed the screening,

consolidation, or coordinated review of advocacy cases?

A: No.

Q: Did you ever receive direction from anyone in the White House about the

advocacy cases?

A No.

Q Did anyone ever tell you that they bad received direction from the White House
about the advocacy cases?

A No.”

[Wlere any of your actions as senior technical advisor to the Commissioner of
TEGE motivated by your political views?
No.

7® House Committee on Oversight and Government Reform, Interview of Former Senior
Technical Advisor to the Division Commissioner, Tax Exempt Government Entities, Internal
Revenue Service, at 192-93 (Oct. 8, 2013).

" Id. at 42.
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Were any of your actions regarding the advocacy cases motivated by your
political views?
No.™®

Are you aware of any political bias by Exempt Organization employees against
conservative views?

No.

Have you seen any evidence that Ms. Lerner used her position within the IRS to
target Tea Party groups?

No.

Have you seen any evidence that Ms. Lemner acted in a biased manner against Tea
Part% organizations or other conservative groups?

No.

Counse] 1. IRS Office of Chief Counsel—Washington, D.C.

An attorney in the IRS Office of Chief Counsel, who identified herself as someone who
votes in Democratic primaries, performed the legal review for one applicant whose views were
affiliated with the Tea Party. She told the Committee that she had no knowledge of White House
involvement or political motivation. She also described another instance when she performed a
similar legal review on an applicant for 501(c)(4) status that trained women to become
Democratic candidates for election, and in that instance she recommended denial of that

applicant:

Q:

EORE RE RX

Based on your experience working at the IRS, did you see any evidence the
decision to have the Office of Chief Counsel involved in the development and
determination of advocacy cases was based on an attempt to target the President’s
political enemies?

No.

Do you have any reason to believe that the White House was involved at all in the
review of advocacy cases?

No.

Did you have any contact with anyone in the White House conceming these
advocacy cases?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about advocacy cases?

No.

78 1d. at 40.
" Id at 41.
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Q: - Do you have any reason to believe that the handling of the advocacy case you
reviewed in June 2011 was influenced at all by the fact that an election would
take place in November of 2012?

A No.

Q: Have you seen any evidence that any IRS employee who was involved in the
review of any advocacy cases used their position at the IRS to attempt to
influence the outcome of the elections in November 2012?

A: No.

Q: Are you aware of whether there was any outside influence, meaning anyone
outside of the IRS, in the decision to send cases to the Office of Chief Counsel for
review and development?

A No.®

Q [Ylou had reviewed a 501(c)(4) application of a progressive organization; is that
correct?

A Yes, I mentioned that I had reviewed a 501(c)(4) application that had to do with
political advocacy but not political campaign intervention specifically.

Q: Can you describe what that review entailed?

A: Yes. It was a review of an application from a (c)(4) that was going to be training
women to become candidates in a particular political party.

Q ‘What political party?

A

The Democratic party. "’

Q: [D]id you state that the ultimate outcome was a recommendation for denial?
A Yes, that was our recommendation.®

Chief Counsel’s Office in this progressive group case in 2010 took approximately
maybe a little over 7 months to conduct its review; is that about right?

That’s about right.

And about how long did you take, or Chief Counsel’s office take to conduct its
review in 2011 of the conservative (c)(4) case?

Just from June to August.

So less time?

er Rr R

% House Committee on Oversight and Government Reform, Interview of Counsel I, IRS
Office of Chief Counsel, at 127-28 (Aug. 9, 2013).

8 14 at 60-61.
82 14, at 66.
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Much less time.

Did you use the same level of scrutiny when reviewing the progressive group case
in May 2010 that you used when reviewing the 501(c)(4) application in 2011?
Yes.®

So, in your review of the progressive group case in May 2010, you used a private
benefit analysis, correct?

Correct.

Did you utilize a private benefit analysis in your review of the 501(c)(4)
application in June 20117

No.

‘Why did you decide not to use a private benefit analysis in the June 2011 review
of the 501(c)(4) application?

Tt was sort of the other way around. In the progressive case in 2010, we first
considered political campaign intervention because there’s more—there are
revenue rulings on point, and we decided it did not apply because there was no
specific election in which the organization was intervening. It was just training
candidates for some future election yet to be named. So, it was more the other
way around. But what they were doing seemed political, and it seemed to be
giving a sort of benefit to a political party, so we went to the private benefit
analysis.

Counsel 1L IRS Office of Chief Counsel—Washington, D.C.

Another attorney in the IRS Office of Chief Counsel, who identified himself as a
Democrat, performed the legal review on a second Tea Party-affiliated application and provided
some legal advice regarding the IRS’s proposed guidesheet on the topic of 501(c)(4)
applications. He told the Committee he was aware of no White House involvement or political
motivation, He explained that he previously reviewed a 501(c)(4) application for a progressive
entity and recommended that it be denied due to its political activity:

Q:

B RE R

Were any of your actions regarding the Tea Party or advocacy ease that you
reviewed or your work on the guidesheet motivated by your political views?

Not at all.

Were any of your actions regarding the Tea Party cases that you reviewed or the
guidesheet motivated by your opinions about the political views of the Tea Party?
No.

Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

Not at all.

8 J4. at 68-69.
8 Id. at 70-71.
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Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their opinions about the political views of the Tea Party?

No.

Are you aware of any political bias by employees in the Office of Chief Counsel
against conservative views?

No.»

2 RE R

Did you see any evidence that the decision for you to review the Tea Party
application in 2011 was based on an attempt to target the President’s political
enemies?

No.

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of advocacy cases?

I have no knowledge one way or the other.

Did you ever have contact with anyone in the White House about the advocacy
cases?

I never had any contact with anyone in the White House.

S

86

Ry QX

*
*
*

Did anyone ever tell you that they had contact with anyone from the White House
about these advocacy cases?

No.

Did you have any reason to believe that the handling of advocacy cases was
influenced at all by the fact that an election would take place in November 20127
No.

Did you have any reason to believe the handling of advocacy cases was
influenced at all by the fact that an election would take place in November 20107
No.

Have you seen any evidence that any IRS employee who was involved in the
review of advocacy cases used their position at the IRS in an attempt to influence
the outcome of the elections in November 2012 or in 20107

No.

Are you aware of whether there was any outside influence, meaning anyone
outside of the IRS, in the decision to send cases to the Office of Chief Counsel for
review and development?

A: No.¥’

R L2 R» R

Q¥

 House Committee on Oversight and Government Reform, Interview of Counsel II, IRS
Office of Chief Counsel, at 139-40 (July 26, 2013).

% 14 at 141.
8 Id at 142.
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[W]as the case you received in June or July of 2011, was it any different than any
other 501(c)(4) cases with political activity you have seen in the past?

Yes.

How was it different?

It involved a conservative entity. 1had previously, in 2010, had a (c)(4)
application that very clearly was for a progressive entity.

And what happened to that application, progressive application?

That application, we recommended that it be denied, and it was denied. 88

And was the way that you handled that case in 2010 similar or different to the
way you handled the case in—the Tea Party case in 20117

I failed in 2011 to consider private benefit in the Tea Party case. [ probably should
have considered it.*

What impact would having considered private benefit have had in your review of
the Tea Party case?

It would have delayed processing of the case because it would have required
additional thinking to determine whether that case was directly benefitting one or
maybe more particular candidates or particular parties as opposed to a more
generic and varied agenda that was involved with political campaign activity.
And this analysis would potentially have been reason for you to recommend
denial, but it would not have been a reason to recommend approval. Is that
accurate?

If the analysis were to hold up—and it is a novel analysis—it would be a ground
for denial. ™

Senior Counsel, IRS Office of Chief Counsel—Washington D.C.

The Senior Counsel in the IRS Office of Chief Counsel in Washington, D.C., who

provided legal advice to the Exempt Organizations Unit on the 501(c)(4) legal standard,
informed Committee staff during his interview that he had no political affiliation and that he had
no knowledge of any White House involvement or political motivation in the screening of
applicants for tax exempt status:

8 14 at 41-42.
8 Jd at 43.
O 1d. at 51-52.
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Q: Do you have any reason to believe that anyone in the IRS Chief Counsel’s
Office’s conduct with respect to the advocacy cases was affected by their—any
personal political views that they may have?

A No, I am not.

Q: Based on your experience working with the IRS, do you see any evidence that the
decision to have IRS Chief Counsel involved in providing guidance to the EO
function related to the advocacy cases was based on an attempt to target the
President’s political enemies?

A: No, I have no knowledge of that.

Q: Did anyone ever contact you—did anyone in the White House ever contact you
about these advocacy cases?

A: No. Ihave never been contacted by anybody in the White House.”!

* k¥

Q: Are you aware of whether there was any outside influence—meaning outside of
the IRS—in the decision to send the advocacy cases to IRS Chief Counsel for
review?

A: No. I simply don’t know why the cases were sent other than they were sending us
two cases. So Idon’t know any-—I have no idea. I don’t know why they were
sent.

Q: And you said that that was—

A: But I’'m not aware of anything along—of them being selected for the reason you
described. The way it was presented to us was, here are two cases among the 100
we have.

Q: And you said before that that was not an uncommon practice?

A: No.™

* k¥

Q: So I want to ask, related to your work on the, you know, on these so-called
advocacy cases, were any of your actions regarding these advocacy cases
motivated by your political views?

A: No.

Q: Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of the Tea Party?

A: No.

Q: Did anyone at the IRS tell you that their actions regarding the advocacy cases
were motivated by their political views?

A: No.

Q: By their opinions about the political views of the Tea Party?

%' House Committee on Oversight and Government Reform, Interview of Senior Counsel,
IRS Office of Chief Counsel, at 78-79 (July 12, 2013).

°2 Id. at 79-80.
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No.”

Deputv Division Counsel and Associate Chief Counsel. IRS Office of Chief
Counsel—Washington, D.C.

The Deputy Division Counsel, a self-identified Republican who supervised the attorneys
providing technical assistance on the advocacy cases, told the Committee that she had no
knowledge of any White House involvement or political bias either by the attomeys she
supervised or Ms. Lerner:

Q:

RERE R» QX

P RE QR

*
*
*

=

A:
Q:
A

Now, were any of your actions regarding these cases motivated by your political
views?

None at all.

Were any of your actions regarding these cases motivated by your opinions about
the political views of the Tea Party?

None.

Did anyone at the IRS ever tell you that their actions regarding these cases were
motivated by their political views?

None.

By their opinions about the political views of the Tea Party?

No.

You supervise several attorneys who worked more closely with these cases. Do
you have any reason to believe that their actions related to these advocacy cases
were motivated by any political views or bias against the Tea Party?

Not at all.

Are you aware of any political bias by employees of the EO Technical office
against conservative views?

No.

Are you aware of any political bias by employees within the IRS Office of Chief
Couqx}sel against Tea Party groups?

No.

You also work very closely with Ms. Lerner on creating or editing guidance and
other issues related to this investigation. Are you aware of any political bias by
Ms. Lerner against Tea Party groups?

No.

Are aware of any political bias by Ms. Lerner against conservative views?

No.

B rd at77.

9 House Committee on Oversight and Government Reform, Interview of Deputy
Division Counsel and Associate Chief Counsel, IRS Office of Chief Counsel, at 196-97 (Aug.

23,2013).
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Based on your experience working at the IRS, did you see any evidence that the
decision to have the Office of Chief Counsel involved in the review of these
applications or the creation of guidance being based on an attempt to, quote,
“target” the President’s political enemies?

No.

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of these cases?

No.

Did you ever have contact with anyone in the White House about these cases?
No.

About the guidance?

No.

Did anyone ever tell you that they had contact with anyone from the White House
about these cases or about the guidance?

No.

Do you have any reason to believe that the handling of these cases was influenced
by the fact that there was an election in November 2010?

No.

November 20127

No.*”

Division Counsel and Associate Chief Counsel. IRS Office of Chief Counsel—

Washington. D.C.

The Division Counsel and Associate Chief Counsel, a self-described Democrat who
worked on the process of clearing out the backlog of cases, told the Committee that she is
unaware of any political bias against conservative views or organizations in the IRS:

Q:

Rz RER> Q¥ QX

Were any of your actions regarding the advocacy cases or the review of draft
guidance from the EO function motivated by your political views?

No, they were not.

Were any of your actions regarding these cases or the draft guidance motivated by
your opinions about the political views of the Tea Party?

No, they were not.

Did anyone at the IRS ever tell you that their actions regarding these advocacy
cases or any draft guide sheet was motivated by their political views?

No, they did not.

By their opinions about the political views of the Tea Party?

No, they did not.

Are you aware of any political bias by employees in the EO function against
conservative views?

I’'m not aware of any political bias against conservative views.

Any political bias against the Tea Party?

% Id. at 197-198.
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I’m not aware of any political bias against the Tea Party.

Are you aware of any political bias by employees within the IRS Office of Chief
Counsel against Tea Party or conservative groups?

No, I'm not.*

Based on your experience working at the IRS, do you see any evidence that the
work of attorneys within the Office of Chief Counsel related to the advocacy
cases or the guide sheet produced was based on an attempt to target the
President’s political enemies?

Certainly not.

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of advocacy cases?

No, I do not.

Do you have any reason to believe that the White House directed any delay in
processing advocacy cases or any delay in reviewing a guide sheet related to these
advocacy cases?

No.”

Chief Counsel, IRS Office of Chief Counsel—Washington, D.C.

William Wilkins was appointed by President Obama to be the Chief Counsel of the IRS
in 2010, and was the only Obama Administration appointee in the IRS from 2010 to 2013. Mr.
Wilkins was not involved in the legal review of the two Tea Party-affiliated applicants performed
by his subordinates. He told the Committee that he never acted out of political bias towards
conservative groups, and that he had no knowledge of any White House involvement or political
motivation in the screening of tax-exempt applications:

Q:

Have any of your actions as IRS Chief Counsel been motivated by your political
views?

No.

Have you taken any action as IRS Chief Counsel concerning the advocacy cases
motivated by your political views?

No.”

% House Committee on Oversight and Government Reform, Interview of Division
Counsel and Associate Chief Counsel, IRS Office of Chief Counsel, at 156-57 (Aug. 29, 2013).

7 Id. at 158.

8 House Committee on Oversight and Government Reform, Interview of Chief Counsel,
IRS Office of Chief Counsel, at 44 (Nov. 6 2013)
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Q: Are you aware of any political bias by any IRS Office of Chief Counsel
employees against conservative views?

A No. IRS is a very apolitical workplace.

Q: Have you seen any evidence that Lois Lerner used her position within the IRS to
target Tea Party groups?

A: [ have not seen that.

Q: Have you seen any evidence that Lois Lemer acted in a biased manner against
Tea Party organizations or other conservative groups?

A: No.*”

*xkk

Q: Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of advocacy cases?

A: No.

Q: Did you ever receive direction from anyone in the White House about the
advocacy cases?

A: No.

Q: Did anyone ever tell you that they had received direction from the White House
about the advocacy cases?

Al No'®

*xkk

Q: Has former Commissioner Shuiman ever directed you to target Tea Party
organizations or subject Tea Party organizations to a higher level of scrutiny than
other applicants?

A: No.

Q: Has former Commissioner Miller ever directed you to target Tea Party
organizations or subject Tea Party organizations to a higher level of scrutiny than
other applicants?

A: No.

Q: Has anyone at the IRS ever directed you to target Tea Party organizations or
subject Tea Party organizations to a higher level of scrutiny than other applicants?

A: No.

Q: Prior to the publication of the TIGTA report, had you ever communicated with
anyone from the Treasury Department, outside of the IRS, about the advocacy
cases?

A: No.

Q: Have you ever received direction from someone in the Treasury Department,
outside of the IRS, about actions that should be taken concerning the advocacy
cases?

% Id. at 45.

"% 1d. at 46.
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Commissioner of the Tax-Exempt and Government Entities Division, until
December 2010, Internal Revenue Service —Washington, D.C.

The Commissioner of the Tax Exempt and Government Entities Division until December
2010 stated that she was not aware of the Tea Party group of applications while she was the
Division Commissioner.'® She told the Committee that she had no reason to believe that the
White House was involved in the screening of tax-exempt applications or that the screening was
politically motivated:

Q:

In your tenure at the IRS, has anyone ever asked to you target or hinder the
President’s political enemies?

A: No, sir, never.

Q: In your tenure at the IRS, have you ever used your position to help the President
win reelection?

A No, sir.

Q: To target or hinder the President’s political enemies?

A No, sir.

Q: At any time in your, I think you said, 31 years of service at the IRS, have you
treated organizations differently because of their political views?

A: Not to my knowledge, and I certainly hope not.

Q: Now, with respect to your time functioning as the Commissioner of TEGE, were
any of your actions during that tenure between, I think you said, mid-2009 or
December 2010 motivated by your political views?

A: Not at all.

Q: Were any of your actions during your tenure as the functioning Commissioner of
TEGE or any of your actions regarding the so-called advocacy or Tea Party cases
motivated by your political beliefs?

A: I would like to clarify that I’ve never acted based on any personal beliefs, politica
or otherwise.'®

sk

Q: Did anyone in the White House ever directly or indirectly instruct you to treat Tea
Party organizations differently than other tax-exempt—or other applicants with
tax-exempt status?

1 1d. at 48.

102

House Committee on Oversight and Government Reform, Interview of Commissioner

of the Tax-Exempt and Government Entities Division, until December 2010, Internal Revenue
Service, at 64 (Sept. 23, 2013).

18 14 at 62-63.
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I don’t recall ever having any conversation with the White House at any time
about cases.

Now, based on your personal knowledge, do you have any reason to believe that
the White House directed the screening, consolidation or coordinated review of
the group of cases that are now under inquiry by this committee?

I don’t know of any conversation about any actual cases.

Did anyone ever tell you that the White House directed their activities related to
these cases?

Nobody told me that. 104

Now, did anyone at the IRS ever tell you that their actions regarding these cases
that are subject to inquiry of the committee were motivated by their political
views?

Nothing that I heard, no.

By their]ospinions about the political views of the Tea Party?

No, sir.

Commissioner of the Tax Exempt and Government Entities Division,
December 2010-2013, Internal Revenue Service—Washington D.C.

The Commissioner of the Tax Exempt and Government Entities Division of the IRS from
December of 2010 until 2013, described himself as a Democrat who had not engaged in political
activity since he joined the IRS. He told the Committee that he had no knowledge of any White
House involvement or political motivation regarding the screening of tax-exempt applicants:

Q: Are you aware of any political bias by Exempt Organization employees against
conservative views?

A: No, I’'m not.

Q: Have you seen any evidence that Lois Lerner used her position within the IRS to
target Tea Party groups?

A: No.

Q: Have you seen any evidence that Lois Lerner acted in a biased manner against
Tea Party organizations or other conservative groups?

Al No.

Q: Based on your experience working at the IRS, did you see any evidence of an
attempt to, quote, “target the President’s political enemies”™?

Al No.

Q: Do you have any reason to believe that the White House directed the screening,
consolidated or coordinated review of (¢)(3) and (c)(4) applicants with indicators
of political activity?

"% Id. at 69.

105 7d. at 64-65.
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Has anyone from the Treasury Department outside of IRS ever directed you to
target Tea Party organizations or subject Tea Party organizations to a higher level
of scrutiny than other applicants?

No.

Have you ever directed anyone to target Tea Party organizations or subject Tea
Part‘)(fworganizations to a higher level of scrutiny than other applicants?

No.

Were any of your actions as Commissioner of TEGE motivated by your political
views?

None.

Were any of your actions regarding (c)(3) and (c)(4) applicants with indicators of
political activity motivated by your political views?

No, none.

Chief of Staff to the Commissioner, 2008-2012, Internal Revenue Service—
Washington, D.C.

The Chief of Staff to the Commissioner of the IRS from 2008 to 2012 was a self-
identified Democrat who had no role in the 501(c)(4) application review and approval process.
He told the Committee that he had no knowledge of any White House involvement or political
bias in the 501(c)(4) application review process:

Q:

Ry R

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of the advocacy cases?

No, I do not.

Did you ever receive direction from anyone in the White House about the
advocacy cases?

No, I did not.

Did anyone ever tell you that they have received direction from the White House
about the advocacy cases?

No. 1%

1% House Committee on Oversight and Government Reform, Interview of Commissioner
of the Tax Exempt and Government Entities Division, December 2010-2013, Internal Revenue
Service, at 50 (Sept. 25, 2013).

107 13 at 54.
198 14, at 49.
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Q: Did you take any action as chief of staff for the IRS Commissioner or executive
director of strategy of organizational development concerning the advocacy cases
that was motivated by your political views? :

A: No.

Q: Did you take any action as chief of staff for the IRS Commissioner or executive

director of strategy of organizational development concerning the advocacy cases

motivated by your opinions about the political views of the Tea Party?

A No.

Q Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

A: No.

Q: Did anyone at the IRS ever tell you that their actions recording the advocacy cases
were motivated by their opinions about the political views of the Tea Party?

A No.

Q Are you aware of any IRS employee who has a political bias against conservative
views that has impacted their work in any way?

A Not that I recall."’

Q Have you seen any evidence that Ms. Lerner used her position within the IRS to
target Tea Party groups?

A: Again, no, I don’t recall seeing anything.

Q: Have you seen any evidence that Ms. Lerner acted in a biased manner against Tea
Party organizations or other eonservative groups?

A Again, no, I don’t recall seeing anything. i

31. Chief of Staff to the Commissioner, 2012-2013, Intcrnal Revenue Service—
Washington, D.C.

The Chief of Staff to the Acting Commissioner from 2012 to 2013 is a registered
Independent. She told the Committee she was not aware of the issues relating to Tea Party
applications until February of 2012, at which point she helped to coordinate the IRS’s internal
response, which included being briefed on the findings of the former Senior Technical Advisor
to the Division Commissioner’s internal review.'” She told the Committee that she saw no

109 House Commiittee on Oversight and Government Reform, Interview of Former Chief
of Staff, Internal Revenue Service, at 53 (Nov. 21, 2013).

1077 at 49-51.
W74 at 52.

"2 House Committee on Oversight and Government Reform, Interview of Chief of Staff

to the Commissioner, 2012-2013, Internal Revenue Service, at 39 (Oct. 22, 2013).
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evidence of White House involvement or political motivation in the screening of tax-exempt

applications:

e

EORE Q2 L QX

ZORE RxLor R

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of these advocacy cases?

No.

Did anyone in the White House ever give you any direction or instruction
regarding the processing of these advocacy cases?

No.

Did anyone ever tell you that someone in the White House had given them
direction or instruction regarding the processing of these advocacy cases?

No.

Did anyone in the Treasury Department, separate and apart from the IRS, ever
give you any direction or instruction regarding these advocacy cases?

No.

Did anyone ever tell you that someone in the Treasury Department had given
then]ll 3directions or instructions regarding the processing of these advocacy cases?
No.

Were any of your actions related to these advocacy cases that we have been
discussing motivated by your personal political views?

No.

Were any of your actions regarding these advocacy cases motivated by your
opin‘igns about the political views of the Tea Party?

No.

Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

No.

By their opinions about the political views of the Tea Party?

No.

Do you have any reason to believe that Lois Lerner’s actions related to the
advocacy or Tea Party cases were motivated by bias against conservative views?
No.

Do you have any reason to believe that Mr. Miller’s actions related to the
advocacy of Tea Party cases was motivated by bias against conservative views?
No.

15 74 at 45-46.
W4 14 at 43-44.
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Are you aware of any political bias by employees in the Cincinnati office against
conservative views? ‘

No.

Are you aware of any political bias by employees of the EO Technical unit of the
IRS against conservative views?

No."

Commissioner. 2008-2012, Internal Revenue Service—Washington, D.C.

Douglas Shulman was appointed to be the Commissioner of the IRS by then-President
George W. Bush in 2008, and he served in that position unti} his term expired in 2012. He told
the Committee that he is registered as an Independent. Mr. Shulman had no role in the 501(c)(4)
application review and approval process. Once concerns about the treatment of Tea Party
applicants were brought to his attention in 2012, the Commissioner asked his Deputy
Commissioner, Steven Miller, who had substantive experience as the former Commissioner of
the Tax Exempt and Government Entities Division, to lead the IRS’s internal efforts to address
the concerns. He told the Committee that he was unaware of any attempt by the White House to
use the IRS to target President Obama’s political enemies:

Based on your experience working at the IRS, have you seen evidence of an
attemg)t to, quote, “target” the President’s political enemies?
No. !

Did you take any action as commissioner of the IRS concerning the advocacy
cases that were motivated by your political views?

No.

Did you take any action as commissioner of the IRS concerning the advocacy
cases motivated by your opinions about the political views of the Tea Party?
No.

Do you recall anyone at the IRS telling you that their actions regarding the
advc})lc7acy cases were motivated by their political views?

No.

Are you aware of any outside influence, meaning outside of the IRS, on the IRS’s
treatment of the advocacy cases?

5 14 at 44.

116 House Committee on Oversight and Government Reform, Interview of Commissioner,
2008-2012, Internal Revenue Service, at 60 (Dec. 4, 2013).

N7 14 at 57-58.

58



A:

33.

230

Not that I'm aware of, '8

Deputy Commissioner for Services and Enforcement and Acting
Commissioner—Washington, D.C.

In his role as the Deputy Commissioner for Services and Enforcement, Steven Miller was
the career official who served as the Acting Commissioner of the IRS after Commissioner
Shulman left in 2012. He oversaw the IRS’s internal response to reports that inappropriate
criteria were being used, which included an effort to eliminate the backlog of cases. Heis a
registered Democrat. He told the Committee that he saw no evidence of any White House
involvement or political bias in the treatment of the Tea Party applicants:

Q: Did you, at any point in time, direct anyone in the IRS to target Tea Party or
advocacy cases?

A: No.

Q: Do you have any reason to believe that the White House directed the screening
consolidation or coordinated review of advocacy cases?

A: No reason to believe that.

Q: Any reason 10 believe that the White House directed targeting of Tea Party
groups?

A: No reason to believe that.

Q: Did anyone in the White House ever give you any direction or instruction
regarding the screening consolidation or coordinated review of the advocacy
cases?

A: No.

Q: Did anyone ever tell you that someone in the White House had ever given them
any direction with respect to the advocacy cases?

A: No. '

*%

Q: You stated earlier that you’ve never been a political appointee within the IRS?

A: Right.

Q: Were any of your actions regarding these advocacy cases motivated by your
personal political views?

Al Absolutely not.

Q: Were any of your actions regarding these advocacy cases motivated by your
opinions about the political views of the Tea Party?

A: Absolutely not. 120

"8 1d. at 61.

1% fouse Committee on Oversight and Government Reform, Interview of Deputy
Commissioner for Services and Enforcement and Acting Commissioner, Internal Revenue
Service, at 66-67 (Nov. 13, 2013).

120 7d. at 64.
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Did anyone at the IRS ever tell you that their actions regarding the advocacy cases
were motivated by their political views?

No.

By their opinions about the political views of the Tea Party?

No.

Do you have any reason to believe that Ms. Lerner’s actions related to the
advocacy or Tea Party cases were motivated by bias against conservative views?
I have no reason to believe that.

Do you have any reason to believe that [the Commissioner of TEGE’s] actions
related to the advocacy or Tea Party cases were motivated by a bias against
conservative views?

I have no reason to believe that.

Do you have any reason to believe that Mr. Shulman’s actions related to the
advocacy or Tea Party cases were motivated by bias against conservative views?
No reason to believe that.

Do you have any reason to believe that Mr. Wilkins, the chief counsel of the IRS,
that his actions related to the advocacy cases or the guide sheet were motivated by
bias against conservative views?

No reason to believe that.

Are you aware of any political bias by employees in the Cincinnati office of the
IRS against conservative views?

I am not aware of any.

Are you aware of any political bias by employees of the EQ Technical office
against conservative views?

1 am not aware of that, either.

Are you aware of any political bias by employees in the IRS Office of Chief
Counsel against conservative views?

I'm not aware of any.

Based on your experience working at the IRS, did you see any evidence that the
decisions made by IRS employees with respect to the advocacy or Tea Party cases
was based on an attempt to target the President’s political enemies?

1 do not believe that was the case. And based on my knowledge of, and my years
of service, that’s not the way the service operated. !

Attorney Advisor, Office of Tax Policv, Department of the Treasury—
Washington, D.C.

An Attomney Advisor in the Office of Tax Policy told the Committee that she was
responsible for working with the IRS on regulations, guidance, and other matters of tax policy,
but that she had no role in the IRS’s 501(c)(4) application review process. She has served in this

21 14, at 64-66.
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role since 2010 and did not report any political affiliation. She told the Committee that she saw
no evidence that Treasury regulations and guidance were impacted by political bias:

Q:

A:

Q

» ¥

*
*
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During your tenure in the Treasury Department, have you seen any evidence that
any IRS official used the guidance process to adversely or disproportionately
impact Tea Party groups?

From a tax policy perspective, it’s important for the tax laws to be ones that are
fair to all similarly-situated taxpayers, and I don’t know of any situations where
that would not be the goal.

So you haven’t seen any evidence from any Treasury Department officials—or
that any Treasury Department officials used the guidance process to adversely
affect Tea Party groups?

In my experience, no.

Have you seen any evidence that anyone at the White House used the guidance
process to adversely affect Tea Party groups?

1 don’t have any such evidence, no. 12

Have any of your actions during your tenure at the Treasury Department becn
motivated by bias against the Tea Party?

No. Not to my knowledge, no.

Did anyone at the Treasury Department ever tell you that their actions were
motivated by bias against the Tea Party?

I’ve never heard anyone say that, no.

During your tenure at the Treasury Department, did you see any evidence of a
directive for the IRS to, quote, target the president’s political enemies?

To the best of my recollection, I've never seen any evidence of a directive to
target anyone. '™

Assistant Secretary for Tax Policy, Department of the Treasury—
Washington, D.C.

Mark Mazur was appointed by President Obama to be the Assistant Secretary for Tax
Policy at the Department of the Treasury in 2012. He told the Committee that he is a registered
Independent who had no role in the IRS’s 501(c)(4) application review process. He was asked
by the Acting Commissioner Steven Miller to review a draft copy of the TIGTA audit report. 124
He told the Committee that he never received direction from the White House or Treasury
officials to target Tea Party organizations applying for tax-exempt status:

122 House Committee on Oversight and Government Reform, Interview of Attorney
Advisor, Office of Tax Policy, Department of the Treasury, at 53 (Feb. 3, 2014).

123 14, at 48.

124 House Committee on Oversight and Government Reform, Interview of Assistant
Secretary for Tax Policy, Department of the Treasury, at 81-82 (Jan. 16, 2014).
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Did you ever receive direction from the President to target Tea Party groups
applying for tax-exempt status?

No.

Have you ever felt that, based on any public or private statements by the
President, that he wanted the Treasury Department to target Tea Party
applications for tax-exempt status?

No.

Did you ever receive direction from anyone in the White House to target Tea
Party groups applying for tax-exempt status?

No.

Have any of your actions during your tenure at the Treasury Department been
motivated by bias against the Tea Party?

No.

Did anyone at the Treasury Department ever tell you that their actions as a
Treasury Department employee were motivated by bias against the Tea Party?
To the best of my recollection, no.'?*

Did Secretary Geithner direct you to target applications for tax-exempt status
from Tea Party groups?

No.

Did Secretary Lew direct you to target applications for tax-exempt status from
Tea Party groups?

No. '

Did anyone in the White House ever give you any direction regarding the
treatment of applications for tax-exempt status from organizations involved in
political advocacy?

No.

Any direction about the treatment of applications from Tea Party groups?

No.

Did anyone in the White House ever directly or indirectly instruct you to treat Tea
Party organizations differently than other applications for tax-exempt status?
No.

Did you ever have any conversation with anyone in the White House regarding
how IRS personnel should process pending applications for 1ax-exempt status
from Tea Party groups?

No 127

125 14, at 52-53.
126 4. at 53-54,
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Deputy Chief of Staff, Department of the Treasury—Washington, D.C.

The Deputy Chief of Staff to the Secretary of the Treasury, who is not registered to vote
and has worked in the Treasury Department since 2011, told the Committee that he had no role
in the application review process. He stated that in March of 2013, the Chief of Staff to the
Acting IRS Commissioner briefed him on the TIGTA audit, and that she provided him with a
draft copy of the audit report before it was released. 128 He also explained that he had no
knowledge of any involvement by the White House or the Secretary of the Treasury in the
screening of tax-exempt applications:

Q: [T]o the best of your knowledge, did anyone from the White House direct the IRS
to target Tea Party applicants?

A: To the best of my knowledge, no.'”

okesk

Q: Are you aware of the White House directing the IRS to target Tea Party applicants
or provide a statement about its treatment of Tea Party applicants prior to the
issuance of the draft report through other channels?

A: I have no personal knowledge of the White House in any way directing the IRS
with regard to their treatment of Tea Party applicants or 501(c)(4) applicants in
general.'™’

FT T

Q: Have any of your actions during your tenure at the Treasury Department been
motivated by bias against the Tea Party?

A None of my actions have been motivated by bias against the Tea Party.

Q: Did anyone at the Treasury Department ever tell you that their actions have been
motivated by bias against the Tea Party?

A: I don’t recall anyone ever telling me that their actions were motivated by bias
against the Tea Party.'!

*kk

Q: Did Chief of Staff [] direct you to target applications for tax-exempt status from
Tea Party groups for unwarranted scrutiny?

7 Id at 55.

128 House Committee on Oversight and Government Reform, Interview of Deputy Chief
of Staff, Department of the Treasury, at 21-22 (Feb. 11, 2014).

12 14, at 40.
130 14 at 41
3 1d at 44.
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A: Neither Secrctary Lew, Secretary Geithner, nor [Chief of Staff] ever gave me
instructions to target Tea Party groups for scrutiny. 132

37. Chief of Staff, 2009-2013. Department of the Treasurv—Washington, D.C.

The former Chief of Staff to the Treasury Secretary, who served in this role from 2009 to
2013 and is a Democrat, had no role in the application review process. In 2013, he was briefed
on the existence of the audit by the Inspector General, and he received a draft copy of the report
before its release.'> He explained to the Committee that he is unaware of any bias in the
Treasury Department against Tea Party groups, and that he never acted out of such bias himself.
He also told the Committee that he had no knowledge of any White House involvement in the
IRS’s treatment of applications for tax-exempt status:

Q: Have any of your actions during your tenure at the Treasury Department been
motivated by bias agamst the Tea Party?

A No.

Q: Did anyone at the Treasury Department cver tell you that their actions were
motivated by bias against the Tea Party?

A: No.

Q: During your tepure at the Treasury Department, did you see any evidence of a
directive for the IRS to, quote, “target the President's political enemies™?

A No.

Q: Did you see any evidence that any Treasury Department official used their
position to target President Obama's political enemies?

Al No.

Q: Did you direct anyone at the IRS or the Treasury Department 10 target
applications for tax-exempt status from Tea Party groups for unwarranted
scrutiny?

Al No.

Q: Did Secretary Geithner direct you to target applications for tax-exempt status
from Tea Party groups for unwarranted scrutiny?

A No.

Q: Did Secretary Lew direct you to target applications for tax-exempt status from
Tea Party groups for unwarranted scrutiny?

Al No.'#

ok

%213 at 45-46.

% House Committee on Oversight and Government Reform, Interview of Chief of Staff,
2009-2013, Department of the Treasury, at 71 and 34 (Feb. 4, 2014).

¥ 1d. at 63-64.
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Did anyone in the White House ever give you any direction regarding the
treatment of applications for tax-exempt status from Tea Party organizations?
No.

Did anyone in the White House ever directly or indirectly instruct you to treat Tea
Party organizations differently than other applicants for tax-exempt status?

No.

Did you ever have any conversations with anyone in the White House regarding
how IRS personnel should process applicants for tax-exempt status from Tea
Party groups?

No.

Did you ever have any conversations with anyone in the White House regarding
how Treasury Department personnel should treat Tea Party groups applying to the
IRS for tax-exempt status?

No.

Do you have any reason to believe that the White House directed the screening,
consolidation, or coordinated review of applicants for tax-exempt status from Tea
Party groups?

No.

Did anyone ever tell you that the White House directed their activities related to
appl}i;:sations for tax-exempt status from Tea Party groups?

No.™

Chief of Staff, 2013-Present, Department of the Treasury—Washington, D.C.

The Chief of Staff to the Secretary of the Treasury is a self-identified Democrat who has
served in his current role since 2013, and he previously served as the Treasury Department’s
Deputy General Counsel. He told the Committee that he had no role in the application review
process. He also stated that he had no knowledge of any White House involvement or political
bias in the IRS’s screening of applications for tax-exemnpt status:

Q:

Qx>

At any point at any time during your government service, did you ever receive
direction from the President to target Tea Party groups applying for tax-exempt
status?

1 have never received such direction from the President of the United States.

At any point at any time during your government service, have you ever received
direction from anyone in the White House to target Tea Party groups applying for
tax-exempt status?

1 have never received any such direction.

Have any of your actions during your tenure in government been motivated by
bias against the Tea Party?

No, rilg)gle of my actions in government have cver been motivated by any such
bias.

1335 1d. at 66-67.
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Q In your tenure at the Treasury Department, have you seen any evidence of a
directive for the IRS to target the President’s political enemies?

A: During my tenure at the Treasury Department, | have never seen any such
evidence.

Q: In your tenure at the White House, have you seen any evidence of a directive for
anyone in government service to target the President's political enemies?

A During my time at the White House, I do not recall, I do not believe 1 have ever
seen evidence of any such behavior. 137

Have you ever used the guidance process in order adversely or disproportionately
impact Tea Party organizations?
A: No, I have not. I must say, [ am not sure what you mean by using the guidance
process, but ['ve never done anything, you know, to achieve the effect that you
described.
Okay.
Including anything in connection with administrative actions or guidance.
During your tenure in the Treasury Department, have you seen any evidence that
any government official has used the administrative or regulatory processes
within the Treasury Department to adversely impact Tea Party organizations?
A: So, during my time at Treasury Delpartment, 1 do not recall and I do not believe 1
have ever seen any such evidence. 38

kPR

Q: Do you recall anyone telling you at any point that the White House had provided
instructions regarding how the IRS should handle the pending release of the
TIGTA audit report?

A: I don’t recall, and I don’t believe that the White House ever provided any
instructions regarding this matter. "*’

13 House Committee on Oversight and Government Reform, Interview of Chief of Staff,
2013-present, Department of the Treasury, at 52-53 (Mar. 27, 2014).

Y7 14, at 53-54.
138 14 at 58.
9 1d at 73.
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39. General Counsel, Department of the Treasury—Washington, D.C.

The General Counsel of the Treasury Department, an Obama Administration appointee
who is a Democrat, had no role in the application review process. He told the Committee that he
had no knowledge of White House involvement or political motivation in the screening of
applications for tax-exempt status:

Q: Did you ever receive direction from the President to target Tea Party groups
applying for tax-exempt status?

A: Absolutely not.

Q: Did you ever receive direction from anyone in the White House to target Tea
Party groups applying for tax-exempt status?

Al Absolutely not.

Q: Have any of your actions during your tenure at the Treasury Department been
motivated by bias against Tea Party or other conservative groups?

A: Absolutely not.

Q: Did anyone at the Treasury Department ever tell you that their actions were
motivated by bias against the Tea Party or conservative groups?

A: No.

Q: During your tenure at the Treasury Department, did you see evidence of a
directive for the IRS to, quote, “target the President’s political enemies’?

A: No.

Q: Did you see any evidence that any Treasury Department official used their officia
position to target President Obama's political enemies?

A: No.

Q: Did you direct anyone at the IRS or the Treasury Department to target
applications for tax-exempt status from Tea Party groups for unwarranted
scrutiny?

A: No.

Q: Did Secretary Geithner ever direct you to target applications for tax-exempt status
from Tea Party groups for unwarranted scrutiny?

A: No.

Q: Did Secretary Lew ever direct you to target applications for tax-exempt status
from Tea Party groups for unwarranted scrutiny?

A: No.'®

Kok

Q: Have you ever used the guidance process in order to adversely or
disproportionately impact Tea Party groups?

A: No.

0 House Committee on Oversight and Government Reform, Interview of General
Counsel, Department of the Treasury, at 57-58 (Feb. 26, 2014).
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Q: During your tenure in the Treasury Department, have you ever seen any evidence
that any IRS official used the guidance process to adversely or disproportionately
affect Tea Party groups?

No.

Have you ever seen any evidence that any Treasury Department official used the

gui(ﬁ{lce process to adversely or disproportionately affect Tea Party groups?

No.

Q»

M 74 at61.
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Executive Summary

When the President speaks, people listen. The Presidential Bully Pulpit is a unique and
indisputably powerful tool available to the President alone to persuade Americans and shape a
national agenda. President Barack Obama — a highly celebrated speaker noted for his oratory —
exerts this power with uncommon vigor. President Obama’s ability to command the rapt
attention of the national news media, and by extension the American people, has become his
most effective and favored rhetorical tool. With his Bully Pulpit, President Obama wields the
power to singlehandedly shape the national dialogue. In this case, President Obama’s Bully
Pulpit led to the Internal Revenue Service’s targeting of conservative tax-exempt applicants.

On the evening of January 27, 2010, President Barack Obama stood in the chamber of the
House of Representatives to deliver his annual State of the Union Address. Speaking to the
assembled audience of Congressmen, Senators, Cabinet officials, and Supreme Court Justices —
and to the millions of Americans watching on television —~ President Obama delivered a stunning
rebuke of the Supreme Court. “With all due deference to separation of powers,” the President
intoned, “last week the Supreme Court reversed a century of law that I believe will open the
floodgates for special interests — including foreign corporations — to spend without limit in our
elections.”! The President continued: “I don’t think American elections should be bankrolled by
America’s most powerful interests, or worse by foreign entities. They should be decided by the
American people. And I’d urge Democrats and Republicans to pass a bill that helps to correct
some of these problems.””

The Supreme Court decision, of course, was its Citizens United v. Federal Election
Commission decision, in which the Court affirmed free speech by striking down certain arbitrary
limits on political spending.> The bill the President urged to be passed became known as the
DISCLOSE Act, sponsored by Senator Charles Schumer (D-NY) and Representative Chris Van
Hollen (D-MD)‘4 In the months after the President’s State of the Union Address, he kept up the
rhetorical assault as he railed against the decision in campaign-style speeches across the country.
In these speeches, the President called conservative groups “shadowy” entities with “innocuous”
and “benign-sounding” names that “are running millions of dollars of attack ads against
Democratic candidates.”® Calling them “phony” and “front groups,” the President urged a “fix”
to the Citizens United decision, which he believed allowed these nefarious groups to “pose” as
nonproﬁts.6 The President’s allies in Congress and elsewhere echoed this call, working

i The White House, Remarks by the President in the State of the Union Address (Jan. 27, 2010).

- Id.

3 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010).

* See HR. 5175, 111th Cong. (2010); S. 3628, 111th Cong. (2010).

3 See, e.g., The White House, Remarks by the President on the DISCLOSE ACT (July 26, 2010); The White House,
Weekly Address: President Obama Calls on Congress to Enact Reforms to Stop a “Corporate Takeover of Our
Elections” (May 1, 2010); The White House, Remarks by the President at Finance Reception for Congressman
Sestak (Sept. 20, 2010); The White House, Remarks by the President at DNC Gen44 Event (Sept. 30, 2010).

8 See, e.g., The White House, Weekly Address: President Obama Castigates GOP Leadership for Blocking Fixes for
the Citizens United Decision (Sept. 18, 2010); The White House, Remarks by the President at a DNC Finance Event
in Chicago, Iilinois (Aug. 5, 2010).; The White House, Remarks by the President at an Event for Senator Boxer in
Los Angeles, California (Oct. 22, 2010).
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aggressively to delegitimize the Court’s decision and Constitutional protections for nonprofit
political speech.

.+ The President’s rhetoric against Citizens United and so-called “shadow” groups “posing”
as nonprofits led to the IRS’s targeting of conservative tax-exempt applicants. The Committee’s
investigation shows that as the President generated attention to the issue of nonprofit political
speech in 2010, IRS employees followed his public messaging. With jurisdiction over nonprofits
and tax law, IRS employees read and acted upon the news reports. In this way, the IRS targeting
is — and always has been — rooted in political machinations. Put simply, as the President’s
political rhetoric drove the national dialogue and shaped public opinion, the IRS received and
responded to the political stimuli.

A review of evidence available to the Committee substantiates this conclusion. In
February 2010, the IRS identified and elevated the initial conservative tax-exempt applications
due to concerns about media attention surrounding the Tea Party. Likewise, in September 2010,
in response to an article in a tax-law journal, former IRS official Lois Lerner initiated a “c4
project” to assess the political activity of certain nonprofits.” In October 2010, after reading
news reports that nonprofits were becoming increasingly active in political speech following
Citizens United, the Justice Department arranged a meeting with the IRS to discuss the
decision’s effect on campaign finance law.® Most tellingly, Lerner talked in October 2010 about
political pressure on the IRS to “fix the problem™ posed by Citizens United, saying that
“everyone is up in arms” about the decision and that “everybody is screaming at [the IRS] right
now: ‘fix it now before the election.”””

In the months since the initial outrage about the IRS targeting faded from public view,
congressional Democrats have sought to downplay the IRS wrongdoing. For it to be scandal,
they said, the President himself must be personally involved. For it to merit attention, they
argued, the White House must have ordered the targeting. For the public outrage to be
warranted, these Democrats alluded, there must be a direct link from the Oval Office to the IRS.
Hiding behind these straw men, the defenders of the Obama Administration claimed that the
absence of a direct order to target conservatives necessarily meant that there was no political
element to the IRS targeting.

The Committee’s investigation shows that the IRS targeting was political. It was political
in both its genesis and its effect. The IRS targeting was the result of political pressure on the
agency to “fix the problem™ of nonprofit political speech. This political pressure was generated
by campaign-style rhetoric from President Obama and his allies in opposition to the Supreme
Court’s Citizens United decision and so-called “shadowy” groups “posing” as nonprofits. As a
result of the IRS targeting, hundreds of tax-exempt applicants were singled out for scrutiny on
undeniably political grounds — that is, that they intended to engage in political speech.

7 E-mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin, Internal Revenue Serv. (Sept. 15, 2010).
[IRSR 191032]

¥ Transeribed interview of Richard Pilger, U.S. Dep’t of Justice, in Wash., D.C. (May 6, 2014).

® “Lois Lerner Discusses Political Pressure on IRS in 2010,” www.youtube.com (last visited May 12, 2014)
(transcription by Committee).
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This staff report details the immense rhetorical barrage orchestrated by the President to
delegitimize Citizens United and vilify the conservative nonprofit groups the White House feared
would be helped by it. The report expands upon the Committee’s previous staff report, which
found that the IRS systematically treated conservative applicants differently from other tax-
exempt applicants.lo This report chronicles the public statements about the Citizens United
decision, the DISCLOSE Act, and nonprofit political speech made by President Obama, his
senior White House advisors, and other prominent Democrats throughout 2010. These officials
spoke loudly and repeatedly about overturning Citizens United, mandating reporting
requirements for nonprofit political speech, and criticizing donors to nonprofits for engaging in
anonymous political speech. When considered in this light, it is apparent that the IRS targeting
of conservative tax-exempt applicants initiated and progressed in the context of intense political
pressure led by the President for action on politically active nonprofits. It is beyond dispute that
the President’s political rhetoric contributed to IRS efforts that resulted in the IRS’s targeting of
conservative tax-exempt groups because of their political beliefs.

1% H. COMM. ON OVERSIGHT & GOV'T REFORM, DEBUNKING THE MYTH THAT THE IRS TARGETED PROGRESSIVES:
HOW THE IRS AND CONGRESSIONAL DEMOCRATS MISLED AMERICA ABOUT DISPARATE TREATMENT (Apr. 7, 2014).

il
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Findings

e The President’s political rhetoric in opposition to the Supreme Court’s Citizens United
decision and conservative nonprofits engaged in political speech led to the Internal
Revenue Service’s targeting of tax-exempt applicants,

¢ Beginning in January 2010 and continuing through the November 2010 midterm election,
President Obama orchestrated a sustained public campaign against Citizens United and
nonprofit political speech critical of the President’s policies. This rhetorical campaign
reached a crescendo in October 2010 as the President made almost daily public
statements denouncing Citizens United and conservative groups with “benign-sounding”
names “posing” as nonprofits. The President even singled out one so-called “shadowy”
group, Americans for Prosperity, by name.

e The White House and congressional Democrats opposed Citizens United in part because
it allowed nonprofits to engage directly in political speech critical of the Administration’s
policies. The anonymity afforded to nonprofit contributors prevented the Administration
and its allies from retaliating. As the President complained to a group of Democratic
donors: “Nobody knows who they are. . . . [Njobody knows where the money is coming
from.”

e Senior White House officials, Democratic Members of Congress, and other left-wing
political figures and commentators echoed the President’s rhetoric. The Democrat-led
Congress convened hearings to examine Citizens United and considered legislation to
require disclosure of contributors to nonprofits engaged in political speech. The White
House and left-leaning commentators supported these measures.

e Democratic Members of Congress, the Democratic Congressional Campaign Commitiee,
and liberal advocacy organizations urged the IRS to investigate conservative nonprofits
engaged in political speech.

o The IRS was acutely aware through articles in the national news media of the prevailing
political rhetoric condemning Citizens United and the influence of nonprofits in the
midterm election. One senior IRS official even cited the President’s “salvo™ against
Citizens United in telling her colleagues to expect continued media attention surrounding
the issue of anonymous contributors to nonprofits engaged in political speech.

e The IRS internalized the political pressure urging the tax agency to take action on
nonprofit political speech. In response to a news article about the Democratic
Congressional Campaign Committee’s complaint against Americans for Prosperity, Lois
Lerner wrote to her boss: “We won’t be able to stay out of this — we need a plan!” Lerme:
later initiated a project to examine 501(c)(4) political speech in response to an article in a
tax-law journal.
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The IRS was attuned to political pressure exerted by congressional Democrats to address
the shortcomings of Citizens United. Lerner expressed her support for the DISCLOSE
Act’s donor disclosure requirements for nonprofits, writing: “Wouldn’t that be great?”

As Democratic Members of Congress urged the IRS to investigate a conservative group,
Crossroads GPS, Lerner asked a subordinate to look at the group. Echoing themes from
the President’s rhetorical campaign and acknowledging the media attention on nonprofit
political speech, Lerner wrote: “The organization at issue is Crossroads GPS, which is on
the top of the list of ¢4 spenders in the last two elections. It is in the news regularly as an
organization that is not really a c4, rather it is only doing political activity — taking in
money from large contributors who wish to remain anonymous and funneling it into tight
electoral races.”

During a speech on October 19, 2010 — in the midst of the President’s rhetorical barrage
— Lerner articulated the immense political pressure on the IRS to “fix the problem” posed
by Citizens United. Echoing the President’s State of the Union Address, Lerner said that
the Supreme Court overturned a hundred-year precedent and “everyone is up in arms
because they don’t like it.” She continued: “So everybody is screaming at us right now:
‘Fix it now before the election. Can’t you see how much these people are spending?’”

Lerner’s concem about the Citizens United decision caused her to order Tea Party
applications to proceed through an unprecedented multi-tier review. As she wrote: “Tea
Party Matter very dangerous. This could be the vehicle to go to court on the issue of
whether Citizen’s [sic] United overturning ban on corporate spending applies to tax
exempt rule.”

The Justice Department arranged a meeting with Lemer on October 8, 2010, after Jack
Smith, Chief of the Department’s Public Integrity Section, read an article in the New York
Times about the influence of nonprofits in the midterm election. The IRS sent 21 disks
containing 1.1 million pages of nonprofit tax-return information — including confidential
taxpayer information — to the FBI in advance of this meeting. The Justice Department
and the FBI have continued a “dialogue” about potential criminal investigations of
nonprofits engaged in political speech.

The IRS enjoyed a close and mutually beneficial relationship with congressional
Democrats. The IRS received tips from Democratic sources about upcoming actions
concerning nonprofit political speech, and the IRS even assisted Senator Carl Levin (D-
MI) in preparing letters to the agency criticizing nonprofit political speech.
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Introduction

The Internal Revenue Service’s targeting of conservative tax-exempt applicants is
inherently political. The targeting began in early 2010 in the wake of the Supreme Court
decision in Citizens United v. Federal Election Commission,'’ a decision vigorously and vocally
opposed by the President and congressional Democrats. Throughout 2010, in the run-up to the
congressional midterm election, President Obama and high-profile Democrats repeatedly
criticized the decision and conservative nonprofits they feared would benefit from it. The
intense political rhetoric generated by the President led to the IRS’s systematic scrutiny and
delay of conservative tax-exempt applicants.

Evidence obtained by the Committee in the course of its investigation shows that the IRS
— and, in particular, former Exempt Organizations Director Lois Lerner — felt pressure to “fix the
problem™ posed by Citizens United. This political pressure affected how the IRS handled tax-
exempt applications filed by Tea Party and other conservative groups that sought to engage in
political speech. In fact, the concern about Citizens United was so great that Lerner wrote to her
subordinates in February 2011 that the “Tea Party matter [is] very dangerous. This could be the
vehicle to go to court on the issue of whether Citizen’s [sic] United overturning ban on corporate
spending applies to tax exempt rule. 12 1 emer therefore ordered the applicants to proceed
through an unprecedented “multi-tier”” review by her office and the IRS Chief Counsel’s office. "

Yet, attempting to minimize the political element of the wrongdoing, Democratic
defenders of the IRS began asserting in June 2013 that the targeting Was just a “phony scandal”
and the result of bureaucratic mistakes by line-level IRS employees * President Obama, arguing
that there was not “even a smidgeon of corruption” in the IRS wrongdoing, attributed the actions
to “boneheaded” decisions by an IRS “local office.”* Similarly, Ranking Member Elijah
Cummings (D-MD) blamed local-level IRS employees in asserting there' was “no evidence to
indicate that the White House was involved in any wa?' 1% With no evidence of direct White
House orchestration, he declared “the case is solved.” "’ Representative Gerry Connolly (D-VA}
likewise denied any political element to the targeting, explaining it away as mere incompetence.
He said on the floor of the House of Representatives:

This was an incompetent, ham-handed effort by one regional office in Cincinnati
by the IRS. Was it right? Absolutely not. But does it rise to the level of a

1558 1.8, 310 (2010).

12 E-mail from Lois Lerner, Internal Revenue Serv., to Michael Seto, Internal Revenue Serv. (Feb. 1,2011). [IRSR
161811}

'3 Transcribed interview of Michae! Seto, Internal Revenue Serv., in Wash., D.C. (July 11, 2013).

Y See, e.g., State of the Union with Candy Crowley (CNN television broadcast June 9, 2013) (interview with Rep.
Elijah E. Cummings); Fox News Sunday (Fox News television broadcast July 28, 2013) (interview with Treasury
Secretary Jacob Lew).

15 “Not even a smidgeon of corruption”: Obama downplays IRS, other scandals, FOX NEWS, Feb. 3, 2014.

11 etter from Elijah E. Cummings, H. Comm. on Oversight & Gov’t Reform, to Darrell Issa, H. Comm. on
Oversight & Gov’t Reform (June 9, 2013).

Y7 State of the Union with Candy Crowley (CNN television broadcast June 9, 2013) (interview with Rep. Elijah E.
Cummings).
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scandal, or the false assertion by the chairman of our committee on television, as
the ranking member cited, that somehow it goes all the way to the White House
picking on political enemies? Flat out untrue, not a scintilla of evidence that that
is true.

These statements conveniently overlook the context of the IRS’s targeting of
conservative tax-exempt applicants. The IRS targeting did not occur in a vacuum. The targeting
began and progressed at the same time that President Obama and prominent Democrats were
publicly criticizing the Supreme Court’s Citizens United decision and attacking conservative,
politically active nonprofits. Several IRS employees testified that they were acutely aware of the
political rhetoric generated by the President, and Lois Lerner remarked publicly about the
pressure 1o “fix the problem” caused by Citizens United. In turn, the IRS scrutinized and delayed
tax-exempt applications with indications of political activity out of concern that they could
eventually result in the Supreme Court extending the holding of Citizens United to tax-exempt
organizations. In other words, Lois Lerner and the IRS were gravely concerned that the Supreme
Court could overturn arbitrary restrictions on nonprofit political speech. The IRS was concerned
about the “problem” of Citizens United ~ as so loudly and repeatedly emphasized by President
Obama - affecting nonprofit law,

The Supreme Court’s affirmation of fundamental free speech
rights in Citizens United

Freedom of speech and freedom of assembly are rights so fundamental to American
citizens that they are enshrined in the First Amendment of the Constitution’s Bill of Rights. 19
These rights guarantee to all Americans the freedom to express their beliefs and join with other
like-minded citizens to pursue their shared goals. Since the founding of the nation, the rights of
free speech and free assembly have helped to promote the world’s most robust and vibrant
democracy. These rights contribute greatly to the social welfare of the United States.

In Citizens United v. Federal Election Commission, the Supreme Court affirmed the
nation’s long-held guarantees of free speech and free association.”® In particular, the Court’s
decision emphasized the importance of free political speech. “Speech is an essential mechanism
of democracy,” the Court declared, “for it is the means to hold officials accountable to the
people,”m Free political speech is therefore “a precondition to enlightened self-government and
a necessary means to protect it.** Accordingly, the Supreme Court explained that the First
Amendment’s guarantee of free political speech “has its fullest and most urgent application to
speech uttered during a campaign for political office.””

% 160 Cong. Rec. H3905 (May 7, 2014) (statement of Rep. Gerry Connolly).

" U.S. CONST. amend. 1.

 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010).

1 Id. at 339.

2Id.

# Id. (quoting Eu v. San Francisco County Democratic Central Comm., 489 U.S. 265, 272 (1971)) (internal
quotation marks omitted).
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The Supreme Court in Cifizens United struck down an arbitrary restriction on frec
political speech. The issue before the Court was whether Congress could bar a nonprofit
corporation from independently expressing support or disapproval of a candidate for public
office.?* Tracing precedents invalidating previous restrictions on speech, the Court noted that
the restriction at issue went further as “an outright ban, back by criminal sanctions.””* Because
the First Amendment is premised on a “mistrust of governmental power,” the Court explained
that “political speech must prevai! against laws that would suppress it, whether by design or
inadvertence.”*® Thus, “[w]hen Government seeks to use its full power, including the criminal
law, to command where a person may get his or her information . . . it uses censorship to control
thought. . . . The First Amendment confirms the freedom to think for ourselves.”?’

The fundamental right to free speech also extends to groups of citizens who assemble
together for a shared purpose. As the Court articulated, political speech is “indispensable to
decisionmaking in a democracy, and this is no less true because the speech comes from a
corporation rather than an individual.”®® Whether the speaker is a single citizen or a group of
citizens organized together as a union or corporation, the fundamenta} freedom to speak out
politically is the same. In other words, just as the government may not restrict the political
speech of individuals, the government may not limit “the political speech of nonprofit or for-
profit corporations.”29

Nonprofit corporations organized under section 501(c)(4) of the Intemal Revenue Code,
are formed “for the promotion of social welfare,”*® and accordingly they are allowed to engage
in political speech. Like a for-profit corporation or a labor union, a 501(c)(4) organization
engages in political speech as a group of citizens joining together for a shared purpose. Federal
law, however, protects 501(c)(4) organizations from publicly disclosing their contributors.

This protection exists because, in the words of one expert, 501(c)(4) groups serve as the “beating
heart of civil society,” existing to “take unpopular positions and move the national debate and
make this a vibrant and functioning democracy."’32

For decades, the Supreme Court has protected the right to anonymous political speech,
due to the very real threat of repercussion or harassment for expressing a disfavored political
belief.* In 1958, the Supreme Court in NAACP v. Alabama protected the membership lists of
the NAACP’s Alabama chapter, explaining that the “compelled disclosure of affiliation with
groups engaged in advocacy may constitute [an] effective . . . restraint on freedom of

* Jd. at 319-22.

= Id. at 336-37.

* Jd. at 340.

77 Id. at 356.

8 Jd. at 313 (quoting First Nat. Bank of Boston v. Belotti, 435 U.S. 765, 777 (1978)) (intemal quotation marks
omitted).

¥ Id. at 365.

FIR.C. § 501(c)(4).

SIR.C.§6104.

3 “The Administration’s Proposed Restrictions on Political Speech: Doubling Down on IRS Targeting”: Hearing
before the Subcomm. on Economic Growth, Job Creation & Regulatory Affairs of the H. Comm. on Oversight &
Gov't Reform, 113th Cong. (2014) (opening statement of Allen Dickerson, Center for Competitive Politics).

* See, e.g., NAACP v. Alabama, 357 U.S. 449 (1958).



251

association,” particularly “where a group espouses dissident beliefs.”** The Court continued: “It
is beyond debate that freedom to engage in association for the advancement of beliefs and ideas
is'an inseparable aspect of the ‘liberty’ assured by the Due Process Clause of the Fourteenth
Amendment, which embraces freedom of speech.”® Compelled disclosure of the NAACP
membership, the Court concluded, was likely to hurt the ability of NAACP members “to pursue
their collective effort to foster beliefs.””*®

In the wake of Citizens United, the anonymity afforded to contributors to 501(c)(4)
entities hastened the emergence of these groups as conduits for political speech critical of the
policies of the Obama Administration. Exercising their free speech and free assembly rights,
people joined together in these groups to levy criticism and seek accountability from their
government. The power of this speech, and the disapproval it carried, threatened the political
interests of the President and his Administration.

The President’s public campaign against Citizens United and
nonprofit political speech

Beginning on the same day that the Supreme Court issued its Cifizens United decision
and continuing through the fall, President Obama and his high-profile Democratic surrogates
publicly criticized the decision and nonprofit political speech. Time and again, the President
lamented unknown donors giving to groups with “benign-sounding™ names that were “posing” as
nonprofits. A closer review of these public statements, however, makes clear that the President’s
real concern was that these donations were not flowing to Democratic candidates. In almost
daily campaign stops in the run-up to the 2010 midterm election, the President loudly and
repeatedly criticized the Citizens United decision and emphasized that the decision, in his mind,
largely benefited Republican candidates.®

In other words, the President did not oppose nonprofit political speech in the abstract. He
even established his own 501(c)(4), called Organizing for Action, as an offshoot of his political
campaign apparat'us‘3 % Viewed through this lens, there is no doubt that the President’s concern
for the Citizens United decision and nonprofit political speech was not just policy-based.
President Obama had a deep and real fear that the Citizens United decision would hurt the
Democratic Party’s electoral chances.

The President, like all Americans, has a right to speak publicly about his policy concerns
and to advocate openly and persuasively for changes in the law. The President and his
congressional allies have the right to speak out about Citizens United and political speech by
nonprofits. What should not be ignored, however, is the effect that these statements have on the

 1d. at 462.

% Id. at 460.

* Id. at 462-63.

7 See, e.g., The White House, Remarks by the President at Rally for Maryland Governor Martin O"Malley (Oct. 7,
2010).

3 See Paul Blumenthal, Organizing For Action: Obama Campaign Relaunches As Issue-Based Nonprofit,
HUFFINGTON POST, Jan. 18, 2013.
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federal bureaucracy. The President’s public campaign against Citizens United and nonprofit
political speech, while completely appropriate, had a causal effect on how the IRS treated tax-
- exempt applicants engaged in political speech.

As chronicled below, from January 21, 2010, through the midterm election on November
2, 2010, President Obama made dozens of public remarks and statements criticizing Citizens
United and nonprofit political speech. These remarks and statements are in addition to other
public statements from senior White House advisors, the Democratic National Committee, and
prominent national Democrats to the same effect.

January 2010

January 21, 2010
The Supreme Court issued its decision in Citizens United v. Federal
Election Commission.*

President Obama President Obama issued a statement on Citizens United: “With its ruling
today, the Supreme Court has given a green light to a new stampede of
special interest money in our politics. It is a major victory for big oil,
Wall Street banks, health insurance companies and the other
powerful interests that marshal their power every day in Washington to
drown out the voices of everyday Americans.”*’

Robert Gibbs In his daily press briefing that day, White House Press Secretary Robert
Gibbs warned: “I think everybody should be worried that special
interest groups that have already clouded the legislative process are
soon going to get involved in an even more active way in doin% the
same thing in electing men and women to serve in Congress.” !

New York Times The New York Times published an editorial on the Citizens United
decision, writing: “With a single, disastrous 5-to-4 ruling, the Supreme
Court has thrust politics back to the robber-baron era of the 19th century.
Disingenuously waving the flag of the First Amendment, the court’s
conservative majority has paved the way for corporations to use their vast
treasuries to overwhelm elections and intimidate elected officials into
doing their bidding. . .. Congress and members of the public who care
about fair elections and clean government need to mobilize right
away, a cause President Obama has said he would join.™*

¥ 558 U.S. 310 (2010).

* The White House, Statement from the President on Today’s Supreme Court Decision (Jan. 21, 2010).

*' The White House, Briefing by White House Press Secretary Robert Gibbs and PERAB Chief Economist Austan
Goolsbee (Jan. 21, 2010).

2 The Court’s Blow to Democracy, N.Y. TIMES, Jan. 21, 2010,

5
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President Obama
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In his weekly radio address, President Obama said: “[T]his week, the
United States Supreme Court handed a huge victory to the special
interests and their lobbyists — and a powerful blow to our efforts to
reign in corporate influence. This ruling strikes at our democracy

itself. . . . This ruling opens the floodgates for an unlimited amount of
special interest money into our democracy. . .. Ican’t think of anything
243

more devastating to the public interest.

Ruth Marcus Washington Post columnist Ruth Marcus wrote: “In opening the
floodgates for corporate money in election campaigns, the Supreme Court
did not simply engage in a brazen power grab. It did so in an opinion
stunming in its intellectual dishonesty.”**

January 27,2010

President Obama

In his State of the Union Address, President Obama declared: “With all
due deference to separation of powers, last week the Supreme Court
reversed a century of law that I believe will open the floodgates for
special interests — including foreign corporations — to spend without
limit in our elections. I don’t think American elections should be
bankrolled by America’s most powerful interests, or worse, by foreign
entities. They should be decided by the American people. And I'd urge
Democrats and Republicans to pass a bill that helps to correct some of
these problems,”*

January 28, 2010
Senator Leahy

Senator Patrick Leahy (D-VT) said on the floor of the Senate: “I hope the
American people watched and heard President Obama’s speech last night
and were reassured. . . . The Supreme Court’s 5-to-4 decision last week
in Citizens United v. Federal Election Commission. That decision
threatens to allow corporations to drown out the individual voices of
hard-working Americans in our elections. By overturning years of
work in Congress, years of work by both Republicans and Democrats
alike—campaign finance laws, and by reversing a century of its own
precedent, the conservative, activist bloc on the Supreme Court reached an

# The White House, Weekly Address: President Obama Vows to Continue Standing Up to the Special Interest on
Behalf of the American People (Jan. 23, 2010).

4‘f Ruth Marcus, Court’s campaign finance decision a case of shoddy scholarship, WASH. POST, Jan. 23, 2010.

% The White House, Remarks by the President in the State of the Union Address (Jan. 27, 2010).

6
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unnecessary and improper decision that is going to distort future elections.
The Citizens United decision turns the idea of government of, by, and for
the people on its head. It creates new rights for Wall Street at the expense
of Main Street. . . . I think every one of us, as Americans, must work to
ensure that the system of checks and balances envisioned by the
Founders is not cast aside by the whimsical preferences of five
Justices overriding the rights of 300 million Americans. I look
forward to working with President Obama and Senators from both
sides of the aisle as we try to restore the ability of every American to
be heard and effectively participate in free and fair elections.”*

January 29,2010
Senator Whitehouse

Senator Sheldon Whitehouse (D-RI) said on the floor of the Senate: “I rise
this morning to join Chairman Leahy’s eloquent and inspiring
remarks of yesterday and express my strong disagreement with the
Supreme Court’s decision released last week in Citizens United v. the
Federal Election Commission. In this astonishing decision, the slimmest
of 5-to-4 majorities overturned legal principles that have been in place
since Theodore Roosevelt’s administration. The five Justices who make
up the Court’s conservative bloc opened floodgates that had for over a
century kept unlimited spending by corporations from drowning out the
voices of the American people. . . . Last week, that activist element of the
Supreme Court struck down key protections of our elections integrity,
overturned the will of Congress and the American people, and atlowed all
corporations to spend without limit in order to elect and defeat candidates
and influence policy to meet their political ends. The consequences may
well be nightmarish. As our colleague, Senator Schumer said, one
thing is clear: the conservative bloc of the Supreme Court has
predetermined the outcome of the next election; the winners will be
the corporations.™’

February 2010

February 1, 2010

Norm Eisen

Norm Eisen, Special Counsel to the President, wrote in a blog post on the
White House website: “We noted with interest reports that subsidiaries of
foreign corporations from across the globe have launched a lobbying
campaign in Washington to protect their newfound power to influence

* 156 Cong, Rec. $274-76 (Jan. 28, 2010) (statement of Senator Patrick Leahy).
47 Press Release, Senator Sheldon Whitehouse, Whitehouse Criticizes Supreme Court Decision on Campaign

Finance (Jan. 29, 2010).
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American elections under the Citizens United case. . . . But it appears
that the group of companies has the potential to spend hundreds of
millions of dollars to influence American elections. All of this
demonstrates why the President was right to criticize the Supreme
Court’s recent decision in Citizens United — and why he is also right to
call for reform of the lobbying laws, including tough new rules on lobbyist
disclosure, that build on the dramatic steps he has already taken in his first
year in office to change Washington.”48

February 2, 2010

Senator Schumer

Senator Charles Schumer (D-NY) stated at a hearing of the Senate
Committee on Rules and Administration: “Put bluntly, I believe that the
Supreme Court’s opinion in Citizens United is corrosive to our
democracy. . .. If this ruling is left unchallenged, if Congress fails to act,
our country will be faced with big, moneyed interests spending, or
threatening to spend, millions on ads against those who dare to stand up to
them. The threat alone is enough to chill debate and distort the political

process in ways that hurt the voice and influence of the average citizen.”*

February 3, 2010
Speaker Pelosi

Rep. Brady

Speaker Nancy Pelosi (D-CA) announced that she would create a task
force of prominent Democratic congressmen to consider options for
overturning the Supreme Court’s decision. Speaker Pelosi selected
Representative Chris Van Hollen (D-MD), the Chairman of the
Democratic Congressional Campaign Committee, to lead the task force.*
The House Committee on House Administration convened a hearing titled,
“Defining the Future of Campaign Finance in an Age of Supreme Court
Activism,” to discuss the Citizens United decision. In his opening
statement, Chairman Robert Brady (D-PA) stated: “On January 21, 2010,
in a single sweeping opinion, the conservative majority of the
Supreme Court threw out nearly 100 years of laws and destroyed .
decades of commonsense legislation and regulations designed to
adhere to that basic principle. . .. In his State of the Union Address
last week, President Obama said that the Supreme Court decision will
open the floodgates for special interests, including foreign
corporations, to spend without limits in our elections. At least one

“ The White House, Norm Eisen, Lobbyist Rush to Hold the Floodgates Open (Feb. 1, 2010).

¥ “Corporate America vs. The Voter: Examining the Supreme Court’s Decision to Allow Unlimited Corporate
._S'[{Jending in Election”: Hearing of the S. Comm. on Rules & Administration, 111th Cong. (2010).

Y See Ryan Grim, Pelosi Taps Task Force to Counter Supreme Court’s Citizens United Ruling, HUFFINGTON POST,

Feb. 3, 2010.



Rep. Nadler

256

jurist seems to believe that this is simply not true. I say today to Justice
Alito, prove it; prove that Citizens United will not lead to an election
system that is, in the words of the President, ‘bankrolled by America’s
most powerful interests, or worse, by foreign entities.” Today we begin
the process.”*!

A subcommittee of the House Judiciary Committee convened a hearing on
the campaign-finance ramifications of Citizens United. Representative
Jerrold Nadler (D-NY), the Chairman of the subcommittee, said in his
opening statement: ““Today’s hearing examines the Supreme Court’s
recent decision in the case of Citizens United v. FEC. It is a case which
poses a great threat to the integrity of our democratic system. The
subcommittee will examine the Court’s reasoning, the scope of the
decision, its likely impact and what options Congress may have at its
disposal remaining to deal with the problems we are likely to
encounter now that the Court has declared open season on
democracy.”

February 9, 2010
Senator Leahy

Senator Patrick Leahy (D-VT), the Chairman of the Senate Judiciary
Committee, spoke on the Senate floor about Citizens United. He said in
part: “Two weeks ago, I came to the floor to address one of the latest
Supreme Court cases where Justice Alito’s vote was both decisive and
divisive. The decision in Citizens United v. Federal Election
Commission was a S to 4, and it illustrates how the change in just one
justice on the Supreme Court can have serious consequences for
hardworking Americans and for our democracy. . . . The court’s ruling
exacerbates the already existing loophole allowing campaign contributions
from American subsidiaries of foreign corporations. Today, an American
subsidiary of a multinational corporation is treated as an American
corporation under the campaign finance laws. With the newly-expanded
ability of corporations to make unlimited independent political
expenditures, that right is conferred on U.S. subsidiaries of multinational
corporations as well. . . . I fear that we have not seen the last of the efforts
of the newly-constituted Supreme Court to knock down long-established
precedents. The Citizens United decision may have a dramatic impact
on American democracy, but it is only the latest in a growing set of

5 “Defining the Future of Campaign Finance in an Age of Supreme Court Activism”: Hearing before the H. Comm.
on H. Admin., 111th Cong. (2010) (opening statement of Representative Robert Brady).

32

“First Amendment and Campaign Finance Reform after Citizens United”: Hearing before the Subcomm. on the

Constitution, Civil Rights & Civil Liberties of the H. Comm. on the Judiciary, 111th Cong. (2010) (opening
statement of Representative Jerrold Nadler).
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examples of why every seat on the highest court affects the lives of all
Americans.””

February 11, 2010

Senator Schumer

Senator Charles Schumer (D-NY) and Representative Chris Van Hollen
(D-MD) unveiled proposed legislation, authored in consultation with the
White House, to implement disclosure requirements on corporations and
nonprofits involved in political speech. Senator Schumer said the
proposed legislation will make “them think twice,” adding: “The
deterrent effect should not be underestimated.”**

February 16,2010

Robert Gibbs

White House Press Secretary Robert Gibbs stated in the White House
press briefing: “You heard the President outline ways that he thinks
this town can work better in the State of the Union; that we have to
take steps to ensure that foreign corporations can’t unduly influence
our elections off of what the Supreme Court decided; that contacts with
lobbyists are reported more readily so that people understand if you're
working on behalf of the people’s interest or the special interests. That’s
what led us to put online each month the visitors that come into this
building for the first time in the history of this country.”

February 17,2010

New York Times

The New York Times published an editorial endorsing the legislative
proposal of Senator Charles Schumer (D-NY) and Representative Chris
Van Hollen (D-MD) to remedy Citizens United. The editorial read in part:
“*Hi. I'm the C.E.O. of (Fill in the Blank) Corporation, and [ approved this
message.” If Senator Charles Schumer and Representative Chris Van
Hollen have their way, you’ll be hearing those sorts of disclosures in
political ads for November’s Congressional elections. It is a sensible way
for voters to find out which businesses, or unions, are using their treasuries
to promote which candidates. And it has become absolutely necessary
since the Supreme Court’s disastrous ruling last month in the case of
Citizens United v. Federal Election Commission.”™

53 Press Release, Senator Patrick Leahy, Leahy: Citizens United Decision Has Invited Foreign Influence Over Our
Political Process (Feb. 9, 2010).

3* Jess Bravin & Brody Mullins, New rules proposed on campaign donors, WALLST. 1., Feb. 12, 2010.

fi The White House, Briefing by White House Press Secretary Robert Gibbs (Feb. 16, 2010).

% 4 Welcome, if Partial, Fix, N.Y. TIMES, Feb. 17, 2010.
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February 25, 2010

The IRS Cincinnati office elevated a tax-exempt application filed by a Tea
Party group to Washington, D.C., due to “media attention.”™’ Washington
official Holly Paz accepted the application. writing: “1 think sending it up
here is a good idea given the potential for media interest,”®

IRS Action

March 2010

March 10, 2010
Senator Leahy

Senator Whitehouse

The Senate Committee on the Judiciary convened a hearing to discuss how
Citizens United would affect elections. Senator Patrick Leahy (D-VT),
Chairman of the Committee, stated during the hearing: “In a case called
Citizens United v. Federal Election Commission, five justices acted to
overturn a century of law designed to protect our elections from
corporate spending. They ruled that corporations are no longer
prohibited from direct spending on political campaigns, and extended to
corporations the same First Amendment rights in the political process that
are guaranteed by the Constitution to individual Americans. ... Tam
concerned that the Citizens United decision risks opening the
floodgates of corporate influence in American elections. In these tough
economic times, 1 believe individual Americans should not have their
voices drowned out by unfettered corporate interests.”*

Senator Sheldon Whitehouse (ID-RI) wrote an opinion piece in Politico
about Citizens United. Echoing the President’s rhetoric, Senator
Whitehouse wrote: “The Supreme Court’s recent slim majority
decision in Citizens United has opened floodgates that long prevented
corporate cash from drowning out the voices of American citizens in
election campaigns. . .. Ilook forward to working with [Senator}
Schumer to limit the harmful effects of the Citizens United opinion: to
prevent foreign corporations from influencing U.S. elections; to ban pay-
to-play spending by government contractors; to strengthen disclosure laws
that ensure voters know who is funding the ads they see; and to enhance

57 E-mail from Sharon Camarillo, Internal Revenue Serv., to Cindy Thomas, Internal Revenue Serv. (Feb. 25, 2010).

[IRSR 428451}

** E-mail from Holly Paz, Internal Revenue Serv., to Cindy Thomas, Internal Revenue Serv. (Feb. 26, 2010). [IRSR

428451}

% “We the People? Corporate Spending in American Elections After Citizens United " Hearing before the S.
Comm. on the Judiciary, 111th Cong. (2010} (opening statement of Senator Patrick Leahy); Press Release, Senator
Patrick Leahy, Leahy Chairs Hearing On Impact Of Citizens United Decision (Mar. 10, 2010).
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corporate disclosure of election spending. There are certain to be well-
bankrolled interests opposing these reforms. But it is worth the fight.”%

March 11,2010
Robert Gibbs

White House Press Secretary Robert Gibbs stated in the daily White
House press briefing: “I think two things that we’ve already discussed
are big priorities for the President after we get health care reform
done. First is financial reform, as we’ve talked about, and that’s moving
its way through the process. Secondly, we’ve talked about the Citizens
United case. We've got important elections coming up, and the question
is, are the special interests going to have — play a bigger role in those with
their contributions than they normally would?”®!

March 12,2010
Robert Gibbs

During his daily press briefing, White House Press Secretary Robert Gibbs
discussed the Administration’s goal for addressing Citizens United. He
said: “{T]he legislation right now with Senator Schumer and
Congressman Van Hollen that would address some of the things that
were opened up as a result of that Supreme Court ruling. We’ve
certainly looked at that legislation, and I think counsel and others are
evaluating that and other vehicles in order to address — to address what the
Supreme Court opened up in their ruling."*

March 16,2010
Robert Gibbs

White House Press Secretary Robert Gibbs stated in the White House
press briefing: “I think the President has made clear through his
commitment the importance of getting [health care reform] done. That
having been said, we will wake up next week, next month, several months
from now with many critical and important issues. Senator Dodd
introduced financial reform yesterday to put in place strong rules
governing the way our financial system should work that it didn’t 18
months ago when we watched Wall Street collapse and the dreams of
many in America collapse. That’s an important issue that is going to be
on the plates of legislators, regardless of the outcome of health care.
We’ve mentioned in here over the past several days the Supreme
Court case around Citizens United that the President has serious

% Sheldon Whitchouse, Corporate justice at our expense, POLITICO, Mar. 10, 2010,
61 The White House, Briefing by White House Press Secretary Robert Gibbs (Mar. 11, 2010).
52 The White House, Briefing by White House Press Secretary Robert Gibbs (Mar. 12, 2010).
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reservations about. . . . Regardless of the outcome of health care, those
problems still exist and they have to be addressed throughout the
remainder of the yearf’f’3

March 22, 2010
Robert Gibbs

During his daily press briefing, White House Press Secretary Robert Gibbs
discussed the President’s policy priorities, stating: “As for the next
mountains, we’ve talked about some of them. There’s no doubt that
finishing the legislation that the President has offered and ideas that he’s
offered on getting our economy moving again, small business lending,
zero capital gains for start-up small businesses, the retrofitting initiatives
to, again, create jobs. There’s the outstanding case — and the loophole
that the case generated for Citizens United; obviously, financial reform,
which Senator Dodd’s committee will take up today, and I think we feel
there’s some momentum building for seeing that through, as well as big
issues like comprehensive energy and immigration legislation are
obviously still left for the President to do.»%

]

April 2010

April 28,2010
IRS Action

Steven Grodnitzky, an IRS manager in Washington, notified Lois Lemner,
Director of IRS Exempt Organizations, that the Washington office had
accepted two Tea Party applications to be “worked here in DC 6
Grodnitzky notified Lerner of the applications due to their potential for
media attention. **

April 29,2010

Senator Charles Schumer (D-NY) and Representative Chris Van Hollen
(D-MD) introduced fthe DISCLOSE Act, which would require certain
politically active nonprofits to report information about their donors.®’

% The White House, Briefing by White House Press Secretary Robert Gibbs (Mar. 16, 2010).

* The White House, Briefing by White House Press Secretary Robert Gibbs (Mar. 22, 2010).

5 E-mail from Steven Grodnitzky, Internal Revenue Serv., to Lois Lerner & Robert Choi, Internal Revenue Serv.
(Apr. 28, 2010). {IRSR 141809}

Gf Transcribed interview of Steven Grodnitzky, Internal Revenue Serv., in Wash., D.C. (July 16, 2013).

7.8, 3295, 111th Cong. (2010); H.R. 5175, 111th Cong. (2010).
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The President issued a statement supporting the DISCLOSE Act, which
read: “I welcome the introduction of this strong bi-partisan legislation to
contro] the flood of special interest money into America’s elections.
Powerful special interests and their lobbyists should not be able to drown
out the voices of the American people. . . . The legislation introduced
today would establish the toughest-ever disclosure requirements for
election-related spending by big oil corporations, Wall Street and
other special interests, so the American people can follow the money
and see clearly which special interests are funding political campaign
activity and trying to buy representation in our government. ... I
hope that Congress will give this legislation the swift consideration it
deserves, which is especially urgent now in the aftermath of the
Supreme Court’s Citizens United decision. Passing the legislation is a
critical step in restoring our government to its rightful owners: the
American people.”68

Senator Schumer wrote in a statement: “At a time when the public’s
fears about the influence of special interests were already high, the
Court’s decision [in Citizens United] stacks the deck against the
average American even more. Our bill will follow the money. In cases
where corporations try to mask their activities through shadow groups, we
drill down so that ultimate funder of the expenditure is disclosed. If we
don’t act quickly to confront this ruling, we will have let the Supreme
Court predetermine the outcome of next November’s elections.”®

Representative Chris Van Hollen (D-MD) stated: “[TThe DISCLOSE Act
... will address the Supreme Court’s ruling in Citizens United v. FEC
and ensure transparency and disclosure in our electoral process. . ..
This legislation will let the sun shine in at a time when so many
Americans are already concerned about the influence of powerful
special interests on our democracy. Every citizen has a right to know
who is spending money to influence elections, and our legislation will
allow voters to follow the money and make informed decisions.”™

Senator Ron Wyden (D-OR) said of the DISCLOSE Act: “I wish
Congress didn’t have to take action to ensure that a citizen’s voice doesn’t
get buried by new and larger mountains of corporate cash; but that is what
our legislation will do. If the Supreme Court wants to treat corporations as
individuals then we will hold those entities to the same standards of

 The White House, Statement by the President on the DISCLOSE Act (Apr. 29, 2010).
% Press Release, Senator Charles E. Schumer, Senate Democrats Unveil Legislation to Limit Fallout from Supreme
Court Ruling that Allows Unlimited Special-interest Spending on Elections—Announce Plan for Senate Passage by

July 4 (Apr. 29, 2010).

7 Press Release, Representative Chris Van Hollen, Van Hollen, Castle, Jones, Brady Announce DISCLOSE Act to
Address Citizens United Ruling (Apr. 29, 2010).
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accountability that we do individuals, which means requiring that CEO’s
[sic], labor leaders and even political consultants stand by their ads.””!

Senator Franken Senator Al Franken (D-MN) said of the DISCLOSE Act: “I rise today to
support the Democracy Is Strengthened by Casting Light On
Spending in Elections Act, or the ‘DISCLOSE” Act, Senator
Schumer’s bill to fight the effects of the Citizens United decision. . . . |
want to talk about how this decision will affect people’s everyday lives. 1
want to talk about the crisis that Citizens United has created for our
communities—-for the safety of our communities, and for our ability to run
them without a permission slip from big business.”"*

Senator Murray Senator Patty Murray (D-WA) condemned the Court’s ruling in Citizens
United while announcing her support for the DISCLOSE Act, writing:
“The Supreme Court’s appalling ruling in Citizens United gave
wealthy corporations and special interests a megaphone to drown out
the voices of Washington state voters.” "

Rep. Welch Representative Peter Welch (D-VT) stated: “The Supreme Court’s
decision to reverse a century of practice and precedent opened the
door to a flood of corporate cash. If we don’t act soon to reduce the
impact of this misguided decision, the voices of ordinary Americans
will be drowned out by special interests.”’*

May 2010

May 1, 2010

President Obama In his weekly address, President Obama proclaimed: “We’ve all seen
groups with benign-seeming names sponsoring television commercials
that make accusations and assertions designed to influence the public
debate and sway voters’ minds. Now, of course every organization has
every right in this country to make their voices heard. But the American
people also have the right to know when some group like ‘Citizens for a

7! Press Release, Senator Charles E. Schumer, Senate Democrats Unveil Legislation to Limit Fallout from Supreme
Court Ruling that Allows Unlimited Special-interest Spending on Elections—Announce Plan for Senate Passage by
July 4 (Apr. 29, 2010).

72 Press Release, Senator Al Franken, Sen. Franken’s Floor Statement on the Introduction of the DISCLOSE Act
(Apr. 29, 2010).

7* Press Release, Senator Patty Murray, Murray: We Can’t Allow Corporations and Special Interests to Drown Out
the Voices of Washington State Families (Apr. 29, 2010).

7# Press Release, Representative Peter Welch, Welch joins bipartisan response to Citizens United case (Apr. 29,
2010).

15



Rep. Van Hollen

263

Better Future’ is actually funded entirely by ‘Corporations for Weaker
Oversight.””"®

Representative Chris Van Hollen (D-MD) issued a statement, reading: “As
President Obama made clear in his weekly address, the Supreme
Court’s ruling in Citizens United v. FEC threatens to drown out the
voices of American citizens by allowing big banks and corporations to
funnel millions of dollars into political advertising. . .. We must ensure
that voters know who is trying to influence our elections so they can make
informed decisions — this is a bedrock principle of our nation. The
DISCLOSE Act promotes transparency and disclosure of political
spending, keeps foreign-controlled companies from impacting
America’s elections, and ensures that entities that receive large
amounts of taxpayer money can’t turn around and spend that money
in campaigns. I welcome the President’s support.”76

May 6, 2010
Democracy 21

The House Committee on House Administration convened a hearing to
consider testimony about the DISCLOSE Act. Donald Simon, the General
Counsel for Democracy 21, testified: “In his radio address last Saturday,
President Obama strongly endorsed this legislation. The President said
that in the wake of Citizens United, ‘what we are facing is no less than
a potential corporate takeover of our elections and what is at stake is
no less than the integrity of our democracy. This shouldn’t be a
Democratic or Republican issue. This is an issue that goes to whether
or not we will have a government that works for ordinary Americans,
a government of, by, and for the people. That is why these reforms are
so important.” We agree. The public is entitled to know whose money is
behind campaign-related spending and, ensuring there will be an effective
answer to this question, this legislation serves as an important protection
to safeguard the integrity of the democratic process. We urge you to act
quickly to enact the DISCLOSE Act so it can be effective in time for
this year’s elections.””’

May 9, 2010
Washington Post

The Washington Post published an editorial titled, “Corporate Money in
Politics,” about Citizens United and the DISCLOSE Act. The editorial

75 The White House, Weekly Address: President Obama Calls on Congress to Enact Reforms to Stop a “Corporate
Takeover of Our Elections” (May 1, 2010).
" Press Release, Representative Chris Van Hollen, Van Hollen Statement on the President’s Weekly Address (May

1,2010).

" Hearing before the H. Comm. on H. Admin., 111th Cong. (2010).
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read: “The Supreme Court’s ruling in the Citizens United campaign
finance case opened a dangerous pathway for corporations to spend
money in direct support of — or in opposition to — candidates for
federal office. Under the decision, corporations — and labor unions — still
can’t give money directly to federal candidates, but they can spend
unlimited sums in independent expenditures for or against them. Even
more dangerous, because of preexisting gaps in campaign disclosure laws,
the money can be spent, in effect, anonymously. The entity spending the
money — say, Americans for Really Good Government (ARGG) -
would have to register with the Federal Election Commission and
report its activities, but ARGG would not have to disclose its donors.
So Corporation A or Labor Union B could give unlimited sums to
ARGG to run ads going after Candidate C — and the public would
have no clue. This troubling situation should be fixed in time for the
next election. . .. The legislation, crafted by Sen. Charles E. Schumer
(D-N.Y.) and Rep. Chris Van Hollen (D-Md.), addresses the Citizens
United ruling in two ways: first, by imposing limits on the kind of
corporations that are allowed to try to influence elections, and second, by
expanding disclosure rules. . . . The most important provision, however, is
disclosure, Here, the proposal would go beyond addressing the particular
probl%ns created by the Citizens United ruling and improve on existing
law.”

May 10, 2010
President Obama

President Obama, in announcing his nomination of Solicitor General Elena
Kagan to the Supreme Court, stated: “During her time in this office, she’s
repeatedly defended the rights of shareholders and ordinary citizens
against unscrupulous corporations. Last year, in the Citizens United
case, she defended bipartisan campaign finance reform against special
interests seeking to spend unlimited money to influence our elections.
Despite long odds of success, with most legal analysts believing the
government was unlikely to prevail in this case, Elena still chose it as her
very first case to argue before the Court.™”

May 11, 2010

The House Committee on House Administration convened a hearing to
consider further testimony about the DISCLOSE Act. 80

I Corporate Money in Politics, WASH. POST, May 9, 2010.

" The White House, Remarks by the President and Solicitor General Elena Kagan at the Nomination of Solicitor
Genera} Flena Kagan to the Supreme Court (May 10, 2010).

8 Hearing before the H. Comm. on H. Admin., 111th Cong. (2010).
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May 20, 2010

President Obama

Speaker Pelosi

Rep. Van Hollen

The House Committee on House Administration marked up and passed the
DISCLOSE Act.™

After the Committee approved the DISCLOSE Act, President Obama
issued the following statement: “Today, the House Administration
Committee took another important step toward putting in place critical
protections to control the flood of special interest money into American
elections. The DISCLOSE Act, now moving to debate on the floor of the
House of Representatives, would establish the toughest-ever disclosure
requirements for election-related spending by big oil corporations, Wall
Street and other special interests. It would prohibit foreign entities from
manipulating the outcome of U.S. elections, and it would shine an
unprecedented light on corporate spending in political campaigns so that
the American people can clearly see who is trying to influence campaigns
for public office. These changes are particularly urgent in the
aftermath of the Supreme Court’s Citizens United decision, and 1
encourage the full Congress to give this strong, bipartisan legislation
the swift consideration it deserves.”®

Speaker Nancy Pelosi (D-CA) issued a statement following the
Committee’s passage of the DISCLOSE Act, which read in part: “Today
the House of Representatives made critical progress on The DISCLOSE
Act, to protect our elections from being overtaken by special interest
money and influence. The recent Suprcme Court decision in the
Citizens United case opened the floodgates for the corporate takeover
of elections. With this legislation, Congress has acted to help ensure
that thegs}pecial interests do not drown out the voices of America’s
voters.”

Representative Chris Van Hollen (D-MD) issued the following statement
after the Committee’s passage of the DISCLOSE Act: “I want to applaud
the Committee on House Administration’s work to complete its markup of
the bipartisan DISCLOSE Act today. As many Members of the
Committee echoed today, we must act swiftly to address the Supreme
Court’s radical ruling in Citizens United v. Federal Election

8! Bus. Meeting of the H. Comm. on H. Admin., 111th Cong. (2010).

#2 The White House, Statement by the President on the House Administration Committee’s Passage of the
DISCLOSE Act (May 20, 2010).

%3 Press Release, Representative Nancy Pelosi, Pelosi Statement on Passage of DISCLOSE Act by House
Administration Committee (May 20, 2010).
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Commission — the decision allows corporations to spend unlimited
funds and gives thern undue influence in our electoral system.”84

]

June 2010

June 16, 2010
Dan Pfeiffer

Dan Pfeiffer, White House Communications Director, wrote on the White
House blog: “In the Citizens United decision this January, the Supreme
Court overturned decades of law that had barred corporations from
using their financial clout to directly interfere with U.S. elections. The
decision was a major victory for special interests in Washington
because it opened the floodgates for an unlimited amount of special
interest expenditures to drown out the voices of ordinary Americans.
The President has consistently criticized this decision, and has asked
Congress to take swift action on the DISCLOSE Act, the strong, bipartisan
legislation that would establish the toughest-ever requirements for
election-related spending by big oil corporations, Wall Street and other
special interests. . . . The American people deserve to know exactly who
is spending that money trying to influence their vote. The bill will also
combat spending by foreign-owned interests in our elections, fight pay-
for-play practices by government contractors and otherwise enact strong
measures to protect the public interest. Inaction on the DISCLOSE Act
is simply not an 0pt1'0n.”85

June 21, 2010
Bill Burton

White House Deputy Press Secretary Bill Burton said during a press
briefing: “The Supreme Court made a decision that allowed all sorts of
money to be injected into the political system. The President just
doesn’t think that’s how it should go. He doesn’t think that foreign-
owned corporations should be able to donate unlimited amounts of money
into our political process. And he thinks that the bill that they’re working
on right now is the best way to help address that issue.”%

& Press Release, Representative Chris Van Hollen, Van Hollen Applauds Committee Passage of the DISCLOSE Act

(May 20, 2010).

55 The White House, Dan Pfeiffer, More Support for Curbing Special Interest Influence in Our Elections (June 16,

2010).

% The White House, Press Briefing by Deputy Press Secretary Bill Burton (June 21, 2010).
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Sens. Reid & Schumer Senator Harry Reid (D-NV) and Senator Charles Schumer (D-NY) wrote

to Speaker Nancy Pelosi (D-CA) and Representative Robert Brady (D-PA)
in support of the DISCLOSE Act. They wrote: “The Disclose Act is vital
to the health of our democracy. In Citizens United v. F.E.C., the
Roberts Supreme Court and its activist majority overturned decades
of law and precedent and gave corporations and other special
interests unprecedented new power to influence America’s elections.
Additionally, the activist decision opened the door for foreign-controlled
corporations to spend unlimited amounts of money on American political
campaigns. The Disclose Act closes that loophole, while respecting the
constitutional implications of the Court’s decision by setting up a
disclosure system so that the American public will know what special
interests are trying to influence U.S. elections. . . . We look forward to
work%x;g with you to make sure that the Disclose Act gets signed into
law.”

June 24, 2010

President Obama

Speaker Pelosi

The House of Representatives passed the DISCLOSE Act.®

After the House of Representatives passed the DISCLOSE Act, President
Obama issued a statement that read in part: “I congratulate the House of
Representatives on today’s passage of the DISCLOSE Act, a critical
piece of legislation to control the flood of special interest money into
our elections. The DISCLOSE Act would establish the strongest-ever
disclosure requirements for election-related spending by special interests,
including Wall Street and big 0il companies, and it would restrict spending
by foreign-controlled corporations. 1t would give the American public the
right to see exactly who is spending money in an attemnpt to influence
campaigns for public office.”®*

Speaker Nancy Pelosi (D-CA) spoke on the floor of the House of
Representatives in favor of the DISCLOSE Act, stating: “Earlier this
year, the Supreme Court overturned decades of precedent in a court
case called the Citizens United case. The decision undermines
democracy and empowers the powerful. It opens the floodgates to a
corporate takeover of our elections and invites unrestricted special
interest dollars in our campaigns. And it even left open the door to
donations from companies owned by foreign governments. Imagine. In
response, Congress and the President immediately went to work on

% David M. Herszenhorn, Senate Democrats Call for House Support on Disclose Bill, N.Y. TIMES, June 22, 2010.
% HR. 5175, 111th Cong. (2010).
¥ The White House, Statement by the President on Passage of the DISCLOSE Act in the House of Representatives

(June 24, 2010).
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the DISCLOSE Act. This legislation restores transparency and
accountability to federal campaigns, and ensures that Americans know
when Wall Street, Big Oil, and health insurers are the ones behind political
advertisements.”*

Representative Chris Van Hollen (D-MD) spoke on the floor of the House
of Representatives in favor of the DISCLOSE Act, stating: “Thank you,
Mr. Speaker, and I want to start by thanking Chairman Brady and Ms.
Lofgren and the other members of the Committee, as well as Chairman
Conyers and Mr. Nadler and those on the Judiciary Committee. And to
Mike Castle and all the other co-sponsors of this legislation, which
addresses the very serious threats to our democracy created by the
Supreme Court’s decision in Citizens United. . .. And third, we require
disclosure. We believe the voter has a right to know. You would think,
from the comments from the other side of the aisle, we are restricting what
people can say. That’s just not true. You can say anything you want in
any ad you want. What you can’t do is hide behind the darkness. Not
tell people who you are. Voters have a right to know when they see an
ad going on with a nice sounding name — the Fund for a Better
America — they have a right to know who is paying for it. They have a
right to know if BP is paying for it. They have a right to know if any
corporation or big bucks individual is paying for it, because it’s a way to
give them information to access the credibility of the ad.”"!

June 28, 2010

Senator Durbin

Senator Dick Durbin (D-IL), the Assistant Majority Leader in the Senate,
said: “Earlier this year in the Citizens United case, a 5-4 majority of
the court demanded to hear arguments on an issue that wasn’t posed
by the parties in the case; reversed its own precedents; ignored the
will of Congress; and ruled that corporations and special interests can
spend unlimited amounts of money to affect elections. This decision
has the power to drown out the voices of average Americans.”"

0 Press Release, Representative Nancy Pelosi, Pelosi: Passage of DISCLOSE Act Will Protect the Voices and Votes
of the American People (June 24, 2010).
% Press Release, Representative Chris Van Hollen, Van Hollen Floor Statement in Support of the DISCLOSE Act

(June 24, 2010).

%2 Press Release, Senator Dick Durbin, Confirmation of Elena Kagan to be a Supreme Court Justice (June 28, 2010).
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July 2010

July 21, 2010
Senator Charles Schumer (D-NY) reintroduced the DISCLOSE Act in the
Senate.”

July 26, 2010

President Obama

Robert Gibbs

In a Rose Garden address, the President stated: “Because of the Supreme
Court’s decision earlier this year in the Citizens United case, big
corporations — even foreign-controlled ones — are now allowed to
spend unlimited amounts of money on American elections. They can
buy millions of dollars worth of TV ads — and worst of all, they don’t
even have to reveal who’s actually paying for the ads. Instead, a group
can hide behind a name like ‘Citizens for a Better Future,’ even if a
more accurate name would be ‘Companies for Weaker Oversight.’
These shadow groups are already forming and building war chests of
tens of millions of dollars to influence the fall elections.”**

White House Press Secretary Robert Gibbs said: “In your words, we might
have misunderestimated that those in the Senate on both the Democrat and
Republican side shared the President’s goal — mostly, if not completely, on
the Republican side — in protecting the corporate influence and the special
interest donors that seek to not just influence elections but ultimately
influence policy. . . . And in the next couple days, we’ll figure out who
thinks there’s too much corporate influence in our elections, and
who’s just fine with the corporate influence we’ve got.”%

July 27,2010
Senator Reid

On the floor of the Senate, Senator Harry Reid (D-NV), the Senate
Majority Leader, said: “Both Brandeis and Douglas were right. And these
two Justices” observations should guide us as we correct an error made
by today’s Supreme Court — the Roberts Court — when it wrongly
ruled in January that corporations, special interests and foreign
governments can flood America’s political system with contributions
in unlimited amounts, and in secrecy. The campaign advertisements
at the heart of the case, Citizens United v. Federal Election
Commission, and in the bill before us, the DISCLOSE Act, are

%5 3628, 111th Cong. (2010).
* The White House, Remarks by the President on the DISCLOSE ACT (July 26, 2010).
% The White House, Press Briefing by Press Secretary Robert Gibbs (July 26, 2010).
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presumably about giving the electorate the information it needs to
make an informed choice. But that information must also include its
source, because an open political process demands the disclosure of who is
paying the bills. . . . Why would we let those who go to such great lengths
to conceal their names - and those who try to protect them by blocking this
bill - dilute or manipulate our votes?”*®

Senator Patrick Leahy (D-VT) issued a statement in support of a motion to
proceed with debate in the Senate on the DISCLOSE Act. Senator Leahy
wrote: “Today, the Senate is attempting to fix an important problem
created earlier this year by the Supreme Court’s decision in Citizens
United v. Federal Election Commission. In that case, five Supreme
Court justices cast aside a century of law and opened the floodgates
for corporations to drown out individual voices in our elections. The
broad scope of the Citizens United decision was unnecessary and
improper. At the expense of hardworking Americans, the Supreme Court
ruled that corporations could become the predominant influence in our
elections for years to come.””’

Senator Carl Levin (D-MI) spoke in support of the DISCLOSE Act:
“Since the Supreme Court decision in Citizens United, our elections are
vulnerable to the influence of corporate power, which threatens to drown
out the voices of individual Americans. The DISCLOSE Act will restore
the public trust in both the election process and government itself. In our
federal elections, all voices must be heard not just those with the deepest
pockets. The DISCLOSE Act will help restore the peoples voice, and 1
urge my colleagues to support the Motion to Proceed.”®

The Washington Post published an editorial titled, “It’s the Senate’s turn
to pass the Disclose Act,” which read: “Senators are facing a simple,
fateful decision: Do they want to allow millions of dollars from
corporations, labor unions and wealthy individuals to pour,
undisclosed, into U.S. elections? The key word is undisclosed. The
existing crazy quilt of campaign finance reporting rules was already
threadbare. Then the Supreme Court stepped in, ruling in the Citizens
United case that corporations and labor unions could spend unlimited
sums advocating the election or defeat of federal candidates. That made
the implications of that regulatory patchwork far more dangerous. . . .
Under another gap in disclosure rules, wealthy individuals who want
to influence elections without the inconvenience of having their cash
exposed can give money to nonprofit groups set up under Section
501(c)(4) of the tax code. Such organizations face limits on how much

% 156 Cong. Rec. $6284 (July 27, 2010) (statement of Senator Harry Reid).
%7 Press Release, Senator Patrick Leahy, Leahy Urges Bipartisan Support For Debate, Vote On DISCLOSE Act (July

27, 2010).

% Press Release, Senator Carl Levin, Senate Floor Statement on the DISCLOSE Act (July 27, 2010).
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they can spend on election-related activities, but the limits are hardly an
impediment. . . . The Senate faces a vote, perhaps as early as this week,
about whether to kill or proceed with the Disclose Act. Senators who care
about maintaining a transparent campaign finance system should vote to
go forward with the measure.””’

August 2010

August 5, 2010
President Obama

President Obama proclaimed at a Democratic National Committee event
in Chicago, Illinois: “I’ve always had confidence in you, that ultimately
despite all the special interest ads — and by the way, right now we’ve got
a Supreme Court decision that’s allowing uninhibited special interest
spending on ads, and we've got legislation in the Senate and the House
to try to fix this. But the other side, of course, is saying no. And we’re
going to keep on fighting to make sure that foreign corporations and
big special interests can’t gust fund unlimited ads without even
disclosing who they are”!%

August 6, 2010
IRS Action

An IRS media relations employee e-mailed her colleagues about a
forthcoming Washington Post article on 501(c)(4) groups engaged in
political activity. She wrote that the article is “about the new importance
of IRS regulations covering campaign/election-related activity for section
501c4 and 527 groups in light of a recent Supreme Court decision freeing
corporations to run campaign ads. The premise of his story. in [the
reporter’s] words, is that the IRS has a harder time reguiating money in
politics than the FEC because it is primarily a bill collector and not an
enforcement agency.” o

August 9, 2010
FPresident Obama

During a Democratic National Committee event in Austin, Texas, the
President declared: “Right now all around this country there are
groups with harmless-sounding names like Americans for Prosperity,
who are running millions of dollars of ads against Democratic

% It’s the Senate’s rurn to pass the Disclose Act, WASH. POST, July 27, 2010.
1% The White House, Remarks by the President at 2 DNC Finance Event in Chicago, Illinois (Aug. 5, 2010).
1% E-mail from Michelle Eldridge, Internal Revenue Serv., to Steven Miller et al., Internal Revenue Serv. (Aug. 6,

2010). [IRSR 452184}
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candidates all across the country. And they don’t have to say who
exactly the Americans for Prosperity are. You don’t know ifit’s a
foreign-controlled corporation. You don’t know if it’s a big oil company,
or a big bank. You don’t know if it’s a insurance company that wants to
see some of the provisions in health reform repealed because it’s good for
their bottom line, even if it’s not good for the American people. A
Supreme Court decision allowed this to happen. And we tried to fix
it, just by saying disclose what’s going on, and making sure that
foreign companies can’t influence our elections. Seemed pretty
straightforward. The other side said no. They don’t want you to
know who the Americans for Prosperity are, because they’re thinking
about the next election. But we’ve got to think about future generations.
We’ve got to make sure that we're fighting for reform. We’ve got to
make sure that we don’t have a corporate takeover of our democracy.”m2
During a campaign event in Dallas, Texas, the President said: “And part
of what’s happened in this landscape is the Supreme Court — those of
you who don’t think the Supreme Court matters, their ruling in
Citizens United, which said that corporations, including potentially
foreign corporations, can go ahead and spend unlimited amounts
without disclosing who they are during election season — means that
you’re going to have a whole bunch of organizations like Americans
for Prosperity spending millions of dollars trying to roll back reforms
that we’ve initiated. And you won’t even know who they are, because
right now the law says they don’t have to disclose who they are.”'®

August 21,2010
President Obama

President Obama stated during his weekly address: “As the political
scason heats up, Americans are already being inundated with the usual
phone calls, mailings, and TV ads from campaigns all across the country.
But this summer, they’re also seeing a flood of attack ads run by
shadowy groups with harmless-sounding names. We don’t know
who’s behind these ads and we don’t know who’s paying for them.
The reason this is happening is because of a decision by the Supreme
Court in the Citizens United case — a decision that now allows big
corporations to spend unlimited amounts of money to influence our
elections. They can buy millions of dollars worth of TV ads — and worst
of all, they don’t even have to reveal who is actually paying for them.
You don’t know if it’s a foreign-controlled corporation. You don’t know
if it’s BP. You don’t know if it’s a big insurance company or a Wall
Street Bank. A group can hide behind a phony name like ‘Citizens for

122 The White House, Remarks by the President at a DNC Finance Event in Austin, Texas (Aug. 9, 2010).
19 The White House, Remarks by the President at a DSCC Finance Event in Dallas, Texas (Aug. 9, 2010).
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a Better Future,’ even if a more accurate name would be
‘Corporations for Weaker Oversight.”'®

August 27,2010

Dccc The Democratic Congressional Campaign Committee filed a complaint
with the IRS asking the tax agency to investigate the conservative-leaning
group, Americans for Prosperity. 105

August 31,2010

IRS Action Lois Lerner, in response to a New York Times article about the Democratic

Congressional Campaign Committee’s complaint to the IRS, wrote to her

boss, Sarah Hall Ingram: “We won’t be able to stay out of this — we need a
106

plan!!

S —

September 2010

September 13, 2010

E.J. Dionne

Columnist E.J. Dionne penned an opinion piece in the Washington Post.
Channeling the President’s rhetoric, Dionne wrote: “Imagine that your
neighbors started getting letters describing all sorts of horrific deeds you
had allegedly performed. Wouldn’t you feel you had the right to know
who was spreading this sleaze — especially if the charges were untrue?
Now imagine a member of Congress telling a lobbyist from Consolidated
Megacorp Inc. that she would do all she could to block an extra $2 billion
in an appropriations bill to purchase the company’s flawed widgets for the
federal government. A week later, television advertisements start
appearing in the representative’s district portraying her as corrupt, out of
touch and in league with lobbyists. It turns out they are being paid for
by Consolidated Megacorp through contributions to a front group
called Americans for Clean Government. Shouldn’t the voters be able
to know who is behind the ads? This hypothetical tale is not

¥ The White House, Weekly Address: President Obama Challenges Politicians Benefiting from Citizens United
Ruling to Defend Corporate Influence in Our Elections (Aug. 21, 2010).

193 Press Release, Dem. Cong. Campaign Comm., DCCC: IRS should investigate Americans for Prosperity
Foundation (Aug. 27, 2010).

1% E.mail from Lois Lerner, Interna} Revenue Serv., to Sarah Hall Ingram, Internal Revenue Serv. (Aug. 31, 2010).

[IRSR 632342]
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fantasyland, thanks to the U.S. Sugreme Court’s hideous decision this
year in the Citizens United case.”'?

September 15, 2010

IRS Action

Lois Lemer initiated a “c4 project™ to assess the political activity of
nonprofits in the wake of Cirizens United. Y% | erner wrote to her
subordinates: “We need to have a plan. We need to be cautious so it isn’t
a per se political project. More a ¢4 project that will look at levels of
lobbying and pol. activity along with exempt acti\fity."mg

September 16, 2010

President Obama

At a campaign event in Connecticut, the President said: “Because if you
don’t think the stakes are large ~ and I want you to consider this — right
now, all across the country, special interests are planning and running
millions of dollars of attack ads against Democratic candidates. Because
last year, there was a Supreme Court decision called Citizens United.
They’re allowed to spend as much as they want without ever revealing
who’s paying for the ads. That’s exactly what they’re doing. Millions of
dollars. And the groups are benign-sounding: Americans for
Prosperity. Who’s against that? Or Committee for Truth in Politics.
Or Americans for Apple Pie. Moms for Motherhood. I made those
last two up. None of them will disclose who’s paying for these ads.
You don’t know if it’s a Wall Street bank. You don’t know if it’s a hig oil
company. You don’t know if it’s an insurance company. You don’t even
know if it’s a foreign-controlled entity.” '’

September 17, 2010

Democracy 21

Fred Wertheimer, the President of Democracy 21, wrote an op-ed in
Politico titled, “Secret Funds Flow into Races.” Using some of the same
language as the President, Wertheimer wrote: “But now, secret money has
returned to U.S. politics and is flooding the 2010 congressional races. The
main vehicles being used to hide donors are 501(c)(4) tax-exempt

197 E.I. Dionne, Ir., Repairing Citizens United Becomes a Test for Three GOP Senators, WASH. POST, Sept. 13,

2010.

1% £_mail from Lois Lerner, Internal Revenue Serv., to Cheryt Chasin, Internal Revenue Serv. (Sept. 15, 2010).

[IRSR 191032]

1% £.mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin, Laurice Ghougasian, & Judith Kindell,
Internal Revenue Serv. (Sept. 16, 2010). [IRSR 191030]
® The White House, Remarks by the President at a Reception for Connecticut Attorney General Richard

Blumenthal (Sept. 16, 2010).
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organizations, which do not have to disclose their donors. These groups
are expected to spend tens of millions of dollars on the 2010 congressional
races. Many news outlets have reported this year about the dire financial
condition of the Republican National Committee, but this tumns out to be
an illusionary problem. Two ‘shadow RNC’ groups, American
Crossroads GPS and American Action Network, are prime examples
of full-scale political operations run inside the structure of tax-exempt
501(c)(4) groups. ... The explosion of secret money in the 2010 races
was triggered by the Supreme Court’s 5-4 decision in Citizens United
v. Federal Election Commission, which struck down the long-standing
ban on corporations making campaign expenditures to influence federal
elections. . . . The Citizens United decision opened the door for
501(c)(4) advocacy groups and 501(c)(6) trade associations to make
unlimited campaign expenditures funded by undisclosed
contributions.”!"'

September 18, 2010

President Obama

In his weekly address, President Obama stated: “Now, as an election
approaches, it’s not just a theory. We can sce for ourselves how
destructive to our democracy this can become. We see it in the flood
of deceptive attack ads sponsored by special interests using front
groups with misleading names. We don’t know who’s behind these ads
or who's paying for them. Even foreign-controlled corporations seeking
to influence our democracy are able to spend freely in order to swing an
election toward a candidate they prefer,”'?

September 20, 2010

President Obama

During a campaign event for Congressman Joe Sestak (D-PA), the
President proclaimed: “Right now, all across this country, special
interests are running millions of dollars of attack ads against
Democratic candidates. And the reason for this is last year’s Supreme
Court decision in Citizens United, which basically says that special
interests can gather up millions of dollars — they are now allowed to
spend as much as they want without limit, and they don’t have to ever
reveal who’s paying for these ads. And that’s what they’re doing all
across the country. They’re doing it right here in Pennsylvania — millions
of dollars being spent. And the names always sound very benign — it’s
Americans for Prosperity, Committee for Truth in Politics, Americans

1 Ered Wertheimer, Secret Funds Flow into Races, POLITICO, Sept. 17, 2010.
"2 The White House, Weekly Address: President Obama Castigates GOP Leadership for Blocking Fixes for the
Citizens United Decision (Sept. 18, 2010).
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for Apple Pie. I made that last one up. None of them will disclose
who is paying for these ads. You don’t know whether it’s some big
financial interest; you don’t know if it’s a big oil company or an insurance
company. You don’t even know if it’s foreign controlled. And we tried to
fix this, but the leaders of the other party wouldn’t even allow it to come
up for a vote. They want the public to be in the dark."!B

At a Democratic National Committee dinner in Philadelphia,
Pennsylvania, the President said: “I mean, the truth of the matter is, is that
there is no reason why we can’t take our case directly to the American
people and win. And we’ve got terrific candidates all across the country
who are prepared to do so. And the biggest impediment we have right
now is that independent expenditures coming from special interests —
who we don’t know because they’re not obligated to disclose their
contributions under a Supreme Court decision called Citizens United —
means that in some places, you’ve got third parties that are spending
millions more than the candidates combined, more than the parties in
these states. That’s the biggest problem that we have all across the
country right now. We’ve got great candidates who are taking their case
directly to the American people, but they are being drowned out by groups
like Americans for Prosperity. Nobody knows who they are. Well, we
know who they are — but nobody knows where the money is coming
from, and they certainly don’t appear on those ads.” ™

The IRS received a media inquiry from the New York Times about “a large
upswing in the money donated to 501(c)(4)’s [and] that the IRS has too
few resources to monitor and deal with compliance and enforcement
issues in this area.” Lois Lemer and Sarah Hall Ingram spoke to the
reporter on background to assist in preparing the article. s

September 21, 2010

New York Times

Diane Rehm Show

The New York Times published a front page article titled, “Donor Names
Remain Secret as Rules Shift.”'*¢

National Public Radio’s Diane Rehm Show featured a thorough discussion
of Citizens United and an interview with Representative Chris Van Hollen
about the DISCLOSE Act.'”

' The White House, Remarks by the President at Finance Reception for Congressman Sestak (Sept. 20, 2010).
1™ The White House, Remarks by the President at DNC Finance Dinner (Sept. 20, 2010).
' E.mail from Michelle Eldridge, Internal Revenue Serv., to Doug Shulman et al., Internal Revenue Serv. (Sept.

20, 2010). {IRSR 250053]

“i See Michael Luo & Stephanie Strom, Donor Names Remain Secret as Rules Shift, N.Y. TIMES, Sept. 21, 2010.
"7 The Diane Relm Show (Nat’l Public Radio radio broadcast Sept. 21, 2010}, transcript available at
http://thedianerehmshow.org/shows/2010-09-21/campaign-spending/transeript.
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After reading the New York Times article, Sarah Hall Ingram wrote:
“Thanks, as always, for the excellent suppoit from Media. Ido think it
came out pretty well. The ‘secret donor’ theme will continue — see Obama
salvo and today’s Diane Reehm [sic]. At least [the article’s author] started
the idea that we don’t have the law to do something . . . ." s

After reading the New York Times article, Justice Department Public
Integrity Section Chief Jack Smith wrote to his colleagues: “Check out
{the] article on front page of ny times {sic] regarding misuse of nonprofits
for indirectly funding campaigns. This seems egregious to me — could we
ever charge a [18 U.S.C. §] 371 counspiracy to violate laws of the USA for
misuse of such non profits to get around existing campaign finance laws +
limits? Iknow 501s are legal but if they are knowingly using them
beyond what they are allowed to use them for (and we could prove that
factually)? IRS Conumissioner sarah ingram [s/c] oversees these groups.
Let's di[slguss tomorrow but maybe we should try to set up a meeting this
week.”

September 22,2010

FPresident Obama

President Obama said during remarks to the Democratic Congressional
Campaign Committee and the Democratic Senatorial Campaign
Committee: “If you don’t think the stakes are large, I want you to
understand right now all over this country special interests are planning
and running millions of dollars of attack ads against Democratic
candidates. Because of last year’s Supreme Court decision in Citizens
United, they are now . . . allowed to spend as much as they want,
unlimited amounts of money, and they don’t have to reveal who is
paying for these ads. And that’s what they’re doing. Millions of
dollars being spent by groups with harmless-sounding names,
Americans for Prosperity, the Committee for Truth in Politics, or
Moms for Motherhood. I made that last one up. But they pose as
non-for-profit, social welfare and trade groups. Every single one of
them, virtually, is guided by seasoned, Republican political operatives.
None of them will disclose who is paying for these ads. They are
spending tens of millions of dollars against Democratic candidates without
telling the American people where that flood of money is coming from.
You don’t know if it’s coming from big oil or insurance companies. You
don’t even know if it’s coming from a foreign-controlled corporation.”uo

118 E.mail from Sarah Hall Ingram, Internal Revenue Serv., to Terry Lemons et al., Internal Revenue Serv. (Sept. 21,

2010). [IRSR 508974]

U9 E_mail from Jack Smith, U.S. Dep’t of Justice, to Raymond Hulser, U.S. Dep’t of Justice (Sept. 21, 2010). [OGR

IRS 11

120 The White House, Remarks by the President at DCCC/DSCC General Reception (Sept. 22, 2010).
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In a news conference promoting the DISCLOSE Act, Senator Charles
Schumer (D-NY) said: “Leader Reid has brought the DISCLOSE Act to
the Senate floor for a second time. We expect a vote on proceeding to the
bill tomorrow. The bill is a direct response to Citizens United v. FEC,
in which the Supreme Court went out of its way, led by Chief Justice
Roberts, and overruled almost a century of law and precedent that
held corporations have the same First Amendment rights as people.
Because of this decision, the winner of every upcoming election this
November won’t be Democrats or Republicans. It will be special
interests. . . . Right now, the public is under siege by advertising from
shadolqwly special interest groups. It’s no longer conjecture; it’s
fact.”"~

In a news conference promoting the DISCLOSE Act, Senator Jeff
Merkley (D-OR) said: “I have here a copy of Citizens United, and this
court decision is a dagger poised at the heart of the American
republic, at the heart of our American system of government. . . . This
piece of legislation, the DISCLOSE Act, takes and says there are several
things we can do to improve this situation within the constitutional
framework laid out by Citizens United. First is that we can make sure
that those donations are not secret, that citizens have the opportunity
to evaluate who is behind the ads and the political campaigns that are
being raged, and therefore take that into account so that no longer do
vou have a shadowy front group called, if you will, something like
Citizens for a Stronger America that actually is a massive special
interest who is dramatically opposed to certain candidates because they
stood up for the public interest, rather than the special interest.” %

September 23, 2010

President Obama

After the Senate failed to advance the DISCLOSE Act, President Obama
stated: “I am deeply disappointed by the unanimous Republican blockade
in the Senate of the DISCLOSE Act, a critical piece of legislation that
would control the flood of special interest money into our elections.
Today’s decision by a partisan minority to block this legislation is a
victory for special interests and U.S. corporations — including foreign-
controlled ones — who are now allowed to spend unlimited money to
fill our airwaves, mailboxes and phone lines right up until Election
Day. And it comes at the expense of the American people, who no longer
have the right to know who is financing these ads in an attempt to
influence an election for their preferred candidate. Wall Street, the

B Transcript, Senate Democrats Hold a News Conference on the DISCLOSE Act (Sept. 22, 2010).
122 Id
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insurance lobby, oil companies and other special interests are now one

step closer to taking Congress back and returning to the days when

lobbyists wrote the laws. But despite today’s setback, I will continue

fighting to ensure that our democracy stays where it belongs — in the hands
. »123

of the American people.

Senator Harry Reid (D-NV), the Senate Majority Leader, issued the
following statement: “The Citizens United Supreme Court decision
earlier this year opened the door for special interests, big corporations
and foreign entities like BP to secretly spend hundreds of millions of
dollars to influence American elections - recent reports indicate $400
million during these midterm elections. We have offered to delay the
effective date until after this year’s elections and to make any other
reasonable changes that preserve the core disclosure provisions of the bill.
But Republicans continue to block the Senate from even debating
commtl)%-sense oversight to bring transparency to our campaign finance
laws.” "

On the floor of the Senate, Senator Charles Schumer (D-NY) said: “In
removing the restrictions on corporate and union campaign spending,
the Citizens United decision has opened a door for the creation of
shadow groups whose spending is not clearly regulated. Neither the
IRS, which has jurisdiction for nonprofits, nor the FEC provides
oversight for these groups. That is a scary thought. In fact, one such
group, American Crossroads, the leader in campaign spending in the
Senate, was created by Karl Rove, who pledged to spend $50 million on
just the 2010 election cycle. In fact, since our last vote on this issue, it has
been reported that these shadow groups have raised $20 million. . . . The
Supreme Court’s decision this year has made it imperative for us to
act now.” -

Senator Sheldon Whitehouse (D-RI) stated on the floor of the Senate: “But
[the Supreme Court] could not resist. They could not resist, and by a 5-to-
4 deciston—one of an array of 5-to-4 decisions by which a narrow partisan
majority of our Supreme Court has taken the law and moved it as far as it
could—they changed the law of the United States. They knocked down
this standing precedent in order to open the floodgates of American
elections to corporate money. . . . [T}his Court has opened the
corporate floodgates so that international corporations can come in,
drown out American voters, buy up American elections, and what was
law before, a type of corruption in the political arena and 85 percent

122 The White House, Statement by the President on the DISCLOSE Act Vote in the Senate (Sept. 23, 2010).

124 Press Release, Senator Harry Reid, Reid: Republicans Block Debate On Common-Sense Measures To Prevent
Special Interests From Drowning Out The Voices Of Voters (Sept. 23, 2010).

135 156 Cong. Rec. $7383 (Sept. 23, 2010) (statement of Senator Charles Schumer).
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of the spending by the big corporations is on behalf of Republicans—I
am sure that is just a coincidence.”'**

Rep. Van Hollen Representative Chris Van Hollen (D-MD) issued a statement that read m
part: “With today’s vote in the Senate, Republicans have ensured that
Americans will be left in the dark as shadowy organizations continue
to spend millions on the upcoming elections. The winners today are
corporate special interests who remain free to funnel millions of dollars
into groups like Americans for Job Security or 60 Plus Association to
secretly fund advertising in favor of a particular agenda or against those
who try to hold them accountable.”'’

New York Times The New York Times published an article, titled “Hidden Under Tax-
Exempt Cloak, Political Donors Flow.” The article started in part: “With
every election cycle comes a shadow army of benignly titled nonprofit
groups like Americans for Job Security, devoted to politically charged
“issue advocacy,” much of it negative. But they are now being heard as
never before — in this year of midterm discontent, Tea Party ferment and
the first test of the Supreme Court decision allowing unlimited, and often
anonymous, corporate political spending. Already they have spent more
than $100 million ~— mostly for Republicans and more than twice as much
as at this point four years ago.”

September 24, 2010

IRS Action An IRS media affairs employee circulated the New York Times article
published the previous day to several IRS officials, including Lois Lerner
and Sarah Hall Ingram. 129

September 26, 2010

David Axelrod Senior White House advisor David Axelrod said during an appearance on
ABC’s This Week: “[H]ere’s the thing about Karl Rove and what he’s
doing. The insidious thing about it is they are funding negative ads all
over the country against Democratic candidates paid for by major
corporate special interests who don’t have to disclose their participation,
the oil industry, Wall Street, insurance industry. We put a bill in the

126 press Release, Senator Sheldon Whitehouse, Whitehouse: DISCLOSE Act Ensures Our Military Reflects
Nation’s Values {Sept. 23, 2010).

127 Press Release, Representative Chris Van Hollen, Van Hollen Statement DISCLOSE Act Vote in the Senate (Sept.
23, 2010).

128 Mike Mclntire, Hidden Under Tax-Exempt Cloak, Political Dollars Flow, N.Y. TIMES, Sept. 23, 2010.

12 E-mail from Steve Pyrek, Internal Revenue Serv., to Lois Lerner et al., Internal Revenue Serv. (Sept. 24, 2010).
{IRSR 230887]
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United States Congress asking one thing — and this was a loophole that
was opened by the Supreme Court earlier in this year — we put a bill in the
— in the — in the Congress saying, disclose who is funding these
campaigns. Let the American people know who’s paying for these ads.
It’s a very simple premise. . . . 1mean, if you - they’re spending tens of
millions of dollars. In some districts, they’re spending more money
than the candidate — candidates themselves on negative ads from
benign-sounding Americans for Prosperity, the American Crossroads
Fund. No. These are front groups for special interests. These are
front groups for foreign-controlled companies, which would have been
banned under the bill that we put through Congress, and they don’t want
the American people to know, and the American people ought to be alert
to that.”'¥

September 28, 2010

President Obama

Senator Baucus

At a campaign event in Wisconsin, President Obama said: “And so you
can persuade them maybe to give the Republicans the keys back if they're
not hearing the other side of the argument. So a lot of them are fired up.
And thanks to a recent Supreme Court decision, they are being helped
along this year, as I said, by special interest groups that are allowed to
spend unlimited amounts of money on attack ads. They don’t even
have to disclose who’s behind the ads. You’ve all seen the ads. Every
one of these groups is run by Republican operatives. Every single one
of them ~ even though they’re posing as nonprofit groups with names
like Americans for Prosperity, or the Committee for Truth in Politics,
or Americans for Apple Pie. I made that last one up.” ¥

Senator Max Baucus (D-MT) wrote to IRS Commissioner Douglas
Shulman demanding a review of “major” nonprofits engaged in political
speech. He wrote: ““I request that you and your agency survey major
501(c)(4), (€)(5) and (c)(6) organizations involved in political campaign
activity to examine whether they are operated for the organization’s
intended tax exempt purpose and to ensure that political campaign activity
is not the organization’s primary activity.”1%

130 ABC News, ‘This Week® Transcript: Axelrod, McConnell, and Queen Rania (Sept. 26, 2010), available at
hitp://abenews.go.com/ThisWeek/week-transcript-axelrod-mcconneli-queen-rania/story?id=11729101

&singlePage=true.

13 The White House, Remarks by the President at DNC Rally in Madison, Wisconsin (Sept. 28, 2010).
1321 etter from Max Baucus, S. Comm. on Finance, to Douglas H. Shulman, Internal Revenue Serv. (Sept. 28,

2010).

34



282

September 29, 2010

DOJ Action

Richard Pilger, Director of the Justice Department’s Election Crimes
Branch, contacted the IRS to arrange a meeting about nonprofits engaged
in political speech, '*

September 30, 2010

President Obama

During a Democratic National Committee event in Washington, D.C., the
President stated: “At the end of the day, whether they get the keys back or
not will depend on you — because, look, look, the other side is excited.
And thanks to a recent Supreme Court decision, called Citizens United
... they’re being helped along this year by special interest groups.
They are allowed to spend unlimited amounts of money on attack ads.
And they don’t have to disclose who’s behind these ads. They have
these innocuous names like ‘ Americans for Prosperity,” or ‘Americans -
for Apple Pie. ‘Moms for Motherhood.” And you look back, and it’s
like the Wizard of Oz — you look behind the curtain and there’s some
Republican operative, and it’s insurance companies or the banks or all
the folks that were fighting change. I mean, why do you think they’re
giving up all this money? Imean, it’s possible that maybe they’re doing it
because they want good government. . . . But I've got to admit, I'm kind
of skeptical.”‘34

October 2010

October 5, 2010

Democracy 21

Left-leaning Democracy 21 and the Campaign Legal Center wrote to IRS
Commissioner Douglas Shulman requesting that he investigate the
conservative nonprofit, Crossroads GPS. Their letter read in part: “We
urge the IRS to conduct its investigation and make its determination about
whether the tax laws are being violated as expeditiously as possible,
eonsistent with IRS procedures. The status of Crossroads GPS as a
section 501(c)(4) entity allows its donors to evade the public disclosure
requirements that would apply if the organization was registered as a
section 527 political organization. Section 527 groups are organizations
that are ‘primarily organized and operated’ to engage in political activities.
By contrast, Section 501(c)(4) organizations are not permitted to be
‘primarily engaged’ in activities to influence elections. They are not

133 E.mail from Richard Pilger, U.S. Dep't of Justice, to Cynthia Brown, Internal Revenue Serv. (Sept. 29, 2010).
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required to disclose their donors. If, in fact, Crossroads GPS is
impermissibly operating as a section 501(c)(4) organization in order to
conceal its donors from the American people, the IRS has an
obligation to take steps to protect the integrity of our tax laws and to
make clear that such abuses will not be permitted in future
elections.”**’

Lois Lemer wrote to Justice Department attorney Richard Pilger, Director
of the Department’s Election Crimes Branch, that the IRS is “getting you
the disks we spoke about™ and asked whether the Department had a
formatting preference. ™ Pilger forwarded the e-mail to an FBI agent,
writing: “This is incoming data re 501c4 1ssues. Does FBI have a format
preference?”’?” Pilger later responded to Ms. Lerner, writing: “Thanks
Lois ~ FBI says Raw format is best because they can put it 1mto their
systems like excel.'

October 6, 2010
New York Times

The New York Times published an editorial, which read in part: “Because
of a series of court decisions that culminated in the Supreme Court’s
Citizens United ruling earlier this year, these and similar 501(c)
nonprofits have become huge players in the year’s election, using
unlimited money from donors who have no fear of disclosure. ... One
such group, American Crossroads, organized by Karl Rove, announced on
Tuesday a $4.2 million ad buy to support Republican candidates, bringing
the group’s total spending to about $18 million so far. The possible
commingling of secret foreign money into these groups raises fresh
questions about whether they are violating both the letter and spirit of the
campaign finance laws. The Federal Election Commission, which has
been rendered toothless by its Republican members, should be
investigating possible outright violations of the Federal Election
Campaign Act by foreign companies and the chamber. The Internal
Revenue Service, which is supposed to ensure that these nonprofit
groups are not primarily politieal, has fallen down on the job. Last
week, Senator Max Baucus, Democrat of Montana and chairman of
the Senate Finance Committee, demanded that the L.R.S. look into
whether the tax code was being misused for political purposes, and, on

135 Letter from J. Gerald Hebert, Campaign Legal Center, & Fred Wertheimer, Democracy 21, to Douglas Shulman,
Internal Revenue Serv. (Oct. 5, 2010).
1% E.mail from Lois Lerner, Internal Revenue Serv., to Richard Pilger, U.S. Dep't of Justice (Oct, 5, 2010). [HOGR

IRS 19]

3" E-mail from Richard Pilger, U.S. Dep’t of Justice, to unnamed FBI agent, Fed. Bureau of Investigation (Oct. 5,

2010). [HOGR IRS 20]

¥ E_mail from Richard Pilger, U.S. Dep't of Justice, to Lois Lerner, Internal Revenue Serv. (Oct. 6, 2010). {HOGR

IRS 22]
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Tuesday, two watchdog groups made the same request of the agency.
The government needs to make sure that the tax code — and
American control of American elections — is not being violated.”'*

October 7,2010
President Obama

President Obama

President Obama said during a campaign event for an lllinois Senatorial
candidate: “And thanks to a recent Supreme Court decision, they’re
being helped along by special interest groups that are spending
unlimited amounts of money all on attack ads, and they don’t disclose
who’s behind them. It could be the oil industry, could be an insurance
industry, could be Wall Street -— you don’t know. Almost every one of
them is run by Republican operatives. They’re posing as nonprofits,
nonpolitical groups. They’ve got these innocuous-sounding names like
Americans for Prosperity, or the Committee for Truth in Politics. Or
Moms for Motherhood. T made that last one up. But you wouldn’t
know. According to one recent report, conservatives — conservative
groups like these have outspent Democratic seven to one. Right here in
Illinois, in this Senate race, two groups funded and advised by Karl Rove
have outspent the Democratic Party two to one in an attempt to beat
[Democratic Senatorial candidate] Alexi [Giannoulias] - two to one.
Funded and advised by Karl Rove. Just this week, we learned that one of
the largest groups paying for these ads regularly takes in money from
foreign sources. So the question for the people of Illinois is, are you going
to let special interests from Wall Street and Washington and maybe places
beyogg our shores come to this state and tell us who our senator should
be?”

During a campaign raily for Maryland Govemnor Martin O’Malley,
President Obama said: “See, the other side sees a chance to get back in the
driver’s seat. And, by the way, thanks to a recent Supreme Court
decision, they are being helped this year like we’ve never seen before
by special interest groups that are spending unlimited amounts of
money on attack ads. And then they don’t disclose who is behind
them. Because of the Supreme Court law, they don’t have to disclose
who is behind it. Tt could be the o1l companies. It could be the insurance
industry. It could be Wall Street. You don’t know. Their lips are sealed.
The floodgates are open, though. And almost every one of these
independent organizations is run by Republican operatives. They’re
posing as nonprofit, non-political groups. They’ve got names like
‘Americans for Prosperity,” or the ‘Committee for Truth in Politics,’
or Moms for Motherhood. Actually, the last one [ made up. But you’d

% Clean and Open American Elections, N.Y. Times, Oct. 6, 2010.
"% The White House, Remarks by the President at Reception for Alexi Giannoulias (Oct. 7, 2010).
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think — there was a recent report that in recent weeks, conservative groups
like this have outspent Democratic groups by seven to one. But I want
you to understand this, because this is important. It is estimated that
Democratic groups are being outspent seven to one. In Indiana’s
Senate race, it’s nearly six to one. In a House race there, a conservative
group has spent nearly as much as both parties combined. In Colorado,
they’re outspending the Democratic Party nearly two to one. In Missouri,
the Republicans’ Senate Comumittee hasn’t spent a dime, but outside
groups have dropped $2 million of negative ads to help the Republican
candidate,”'*!

October 8, 2010
IRS Action

Lois Lerner and other IRS official met with Justice Depaitment attorneys
Jack Smith and Richard Pilger. as well as an FBI agent, to discuss the
“evolving legal landscape™ of campaign-finance law after the Citizens
United decision.'*

October 10,2010
President Obama

At a Democratic National Committee event in Philadelphia, Pennsylvania,
President Obama said: “And thanks to a Supreme Court decision called
Citizens United, they are being helped along this year by special
interest groups that are spending unlimited amounts of money on
attack ads — attacking folks like [Democratic Congressman] Patrick
Murphy, attacking folks like [Democratic Senatorial candidate] Joe
Sestak — just attacking people without ever disclosing who’s behind all
these attack ads. You don’t know. It could be the oil industry. It could be
the insurance industry. It could even be foreign-owned corporations. You
don’t know because they don’t have to disclose.”

October 11, 2010

Senator Durbin

Senator Dick Durbin (D-IL) wrote to IRS Commissioner Douglas
Shulman asking him to investigate the conservative nonprofit, Crossroads
GPS, for political activity. He wrote: “I write to urge the Internal Revenue
Service to examine the purpose and primary activities of several 501 {c)(4)
organizations that appear to be in violation of the law. One organization

"4 The White House, Remarks by the President at Rally for Maryland Governor Martin O’Malley (Oct. 7, 2010).
2 Transcribed interview of Richard Pilger, U.S. Dep’t of Justice, in Wash., D.C., at 8 (May 6, 2014).

3 The White House, Remarks by the President and the Vice President at a DNC “Moving America Forward” Rally
in Philadelphia, Pennsylvania (Oct. 10, 2010).
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whose activities appear to be inconsistent with its tax status is Crossroads
GPS, organized as a (c)(4) entity in June. The group has spent nearly $20
million on television advertising specific to Senate campaigns this year. If
this political activity is indeed the primary activity of the organization, it
raises serious questions about the organization’s compliance with the
Internal Revenue Code. . . . I ask that the IRS quickly examine the tax
status of Crossroads GPS and other (c)(4) organizations that are
directing millions of dollars into political advertising, and respond
with your findings as soon as possible."”’4

Washington Post columnist E.J. Dionne wrote a piece titled, “Shadowy
Players in a New Class War,” about the upcoming midterm election. He
wrote: “The 2010 election is turning into a class war. The wealthy and the
powerful started it. . .. This extraordinary state of affairs was
facilitated by the U.S. Supreme Court’s scandalous Citizens United
decision, which swept away decades of restrictions on corporate
spending to influence elections. The Republicans’ success in blocking
legislation that would at least have required the big spenders to disclose
the sources of their money means voters have to operate in the dark. . .. If
one side in the debate can overwhelm the political system with clandestine
cash, which is what’s happening, is there any doubt that the side in
question will buy itself a lot of influence? If that’s not corruption, what
exactly is jt!#

October 12, 2010

President Obama

During a town hall, President Obama said: “In a big, complicated
democracy like ours, it requires resources to get out your message. And
there’s nothing wrong with that, per se. But what’s happening in this
election is unprecedented because what we’re seeing, partly as a
consequence of a Supreme Court decision called Citizens United, is the
ability of special interests to mobilize millions of dollars from donors
who are undisclosed to run negative ads at levels that are outspending,
in some cases, the candidates themselves or the parties. . . . Eighty-six
percent of them are negative ads that are just bombarding candidates all
across the country, and we don’t know where this money is coming from.
We don’t know if it’s being paid for by oil companies who don’t like soine
of our environmental positions. We don’t know if they’re being run by
banks who are frustrated by some of our financial positions. We don’t
know if they're being funded by foreign corporations because they’re not
disclosed. And so this poses an enormous challenge. And one of the
most frustrating things is that these ads, when they run, the names of

' 1 etter from Dick Durbin, U.S. Senate, to Douglas Shulman, Internal Revenue Serv. (Oct. 11, 2010).
145 E.1. Dionne, Jr., Shadowy players in a new class war, WASH. POST, Oct, 11, 2010.

39



Washington Post

287

these groups are all really innocuous sounding, right? There’s
Americans For Prosperity and Moms For Motherhood. Imade that one
up. But you get the idea. So if you’re just watching the screen you
think, well, gosh, Americans For Prosperity — I’m for prosperity and
they’re saying all these horrible things about the Democratic
candidate, Maybe the Democratic candidate is not for prosperity.”'*
The Washington Post published an editorial titled, “Secret Campaign
Money,” which read: “The gusher of secret money pouring into the
coming election is alarming. It should be plugged for future campaigns —
and could be, with the switch of a Senate vote or two. But the rhetoric
about this development, from President Obama on down, is irresponsibly
alarmist. And the popular understanding of how this mess arose -
generated by the president and other Democrats and abetted in part
by media reports — is ill-informed. The fundamental problem is not
the Supreme Court’s ruling in Citizens United, although that reflected
wrongheaded judicial activism. The real problem lies in a tax code
that permits too much political activity to take place in secrecy. . . .
The problem of this secret spending — and the solution to it — lies in the tax
code and its enforcement. Nonprofit advecacy groups, known as
501(c)(4)s, are permitted to engage in political advecacy as long as
that is not their primary purpose. Meanwhile, these groups do not
have to reveal the identities of their donors. IRS regulations bar such
organizations from ‘direct or indirect participation or intervention in
political campaigns on behalf of or in opposition to any candidate for
public office,” but as a practical matter, these limits have not made much
difference. One such Republican-leaning group, American Crossroads
GPS, has touted its ability to keep donor names confidential even as it
runs ads in key races,” ™’

October 14,2010
President Obama

In response to a question about the Tea Party during a youth town hall,
President Obama said: “I think there are a lot of people who are involved
in the Tea Party who have very real and sincere concerns about spending
that’s out of control or generally philosophically believe that the
government should be less involved in certain aspects of American life
rather than more involved. And they have every right and obligation as
citizens to be involved and engaged in this process. 1 do think that what
has happened is layered on top of some of that general frustration that
has expressed itself through the Tea Party, there is an awful lot of
corporate money that’s pouring into these elections right now. 1

”f The White House, Remarks by the President at a “Moving America Forward” Town Hall (Oct. 12, 2010).
¥ Secret Money Campaign, WASH, POST, Oct. 12, 2010.

40



DNC

288

mean, you’ve got tens of millions of dollars in what are called third-
party expenditures that are being spent basically on negative ads. 1
mean, about 86, 90 percent of them are negative ads. And you guys have
probably seen them more than I do, because I don’t watch that much TV.
But if you’re in a battleground state right now, you are being
bombarded with negative ads every single day and nobody knows who
is paying for these ads. They’'ve got these names like *‘Americans for
Prosperity’ or ‘Moms for Motherhood’ or — actually that last one I
made up. But you have these innocuous-sounding names, and we
don’t know where this money is coming from. I think thatis a
problem for our democracy. And it’s a direct resuit of a Supreme
Court decision that said they didn’t have to disclose who their donors
are. And so you don’t know is there ~ is an oil company that is unhappy
about some environmental rules that we put in place funding these? Are
the insurance companies that aren’t happy about some of the restrictions
we’ve placed on insurance companies being able to drop your coverage —
are they paying for them? We don’t know that. And I think it’s important
for us to make sure that disclosure is available so that you guys can make
your own decisions about if you see an ad, you know who is paying for it
and you can make your own judgments about whether it’s true or not.” 148

The Democratic National Committee released a memorandum to editorial
writers and interested parties about “secretive donations” to Republican
campaigns. The memorandum read: “Anonymous special interests and
unnamed corporations are pouring tens of millions of dollars into electoral
politics this fall, money that has the potential to tip the scales in close
races across the country, with the vast majority of such spending by any
measure benefiting Republican candidates. Yet the American people have
absolutely no way to evaluate the motives behind these ads which are
being produced by groups created explicitly to raise unlimited funds and
to hide the identities of their special interest sponsors. . . . And all of this,
of course, was not unforeseen — the vast rise in corporate and special
interest spending by right wing groups in support of Republican
candidates expected to do their bidding in Congress in the aftermath
of the Citizens United decision was predicted by everyone from President
Obama to neutral observers, pundits and campaign watchdog groups.
And, it has played out exactly as predicted: Numerous right-wing groups,
many founded by the architects of the failed economic policies of the last
decade which benefited the well-to-do and the corporate special interests,
grew like weeds. . .. And now, by a margin of almost nine to one,
Republican candidates are benefiting over Democratic candidates

8 The White House, Remarks by the President in a Youth Town Hall (Oct. 14, 2010).
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from the spending of outside groups that take unlimited funds from
secret donors.” ™’

October 15, 2010
President Obama

President Obama told an audience at a campaign rally for Democratic
Senatorial candidate Chris Coons in Delaware: “Now, right now, the same
special interests that would profit from the other side’s agenda, they are
fighting hard, they’re fighting back. To win this election, they are
plowing tens of millions of dollars into front groups that are running
misleading, negative ads all across America. Tens of billions of dollars
are pouring in. And they don’t have the courage to stand up and disclose
their identities. They could be insurance companies, or Wall Street banks,
or even foreign-owned corporations. We will not know because there’s no
disclosure. They’ve got these innocuous-sounding names — ‘Americans
for Prosperity,” and ‘Moms for Motherhood.” 1 made that last one up.
But this isn’t just a threat to the Demeocrats. It’s a threat to our
demoeracy."m

October 19, 2010
IRS Action

Lois Lerner spoke to a Duke University crowd about Citizens United and
political speech by nonprofits. She said: “What happened last year was
the Supreme Court ~ the law kept getting chipped away. chipped away in
the federal election arena. The Supreme Court dealt a huge blow.
overturning a 100-year old precedent that basically corporations couldn’t
give directly to political campaigns. And everyone is up in arms because
they don’t like it. The Federal Election Commission can’t do anything
about it. They want the IRS to fix the problem. The IRS laws are not set
up to fix the problem: (c)(4)s can do straight political activity. They can
go out and pay for an ad that says, “Vote for Joe Blow.” That’s something
they can do as long as their primary activity is their (¢)(4) activity, which
is social welfare. So everybody is screaming at us right now: ‘Fix it now
before the election. Can’t you see how much these people are spending?”
[ won't know until [ look at their 990s next year whether they have done
more than their primary activity as political or not. So I can’t do anything
right now.”'*!

%9 Memorandum from Brad Woodhouse, Democratic Nat't Comm., to Editorial Writers and Interested Parties,
“Transforming Qur Democracy: Secretive Donations and Anonymous Ads (Oct. 14, 2010), available at
http://www.democrats.org/news/press/re_transforming_our_democracy_secretive_donations_and_anonymous_ads
'3 The White House, Remarks by the President and Vice President at an Event for Chris Coons and the DSCC (Oct.

15, 2010).

151 6o “Lois Lerner Discusses Political Pressure on IRS in 2010,” www.youtube.com (last visited May 13, 2014}
(transcription by Committee).
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Richard Pilger. Director of the Justice Department’s Election Crimes
Branch, wrote to the IRS asking for a “good IRS contact re criminal tax
enforcement against tax exempt Oﬁganizations,“‘’2 The IRS selected an
employee in its Criminal Investigation unit to serve as a liaison with the
Justice Department on criminal enforcement relating to nonprofit political
speech, '™

October 21, 2010

President Obama

During a campaign event for Senator Patty Murray (D-WA), the President
stated: “So to win this election, they are plowing tens of millions of
dollars into front groups that are running misleading negative ads all
across America. You’'ve seen them. You’ve seen them. ... Just
flooding the airwaves with negative ads. And they don’t have the courage
to stand up and disclose the identity of the donors. They could be
insurance companies. They could be Wall Street banks. We don’t know.
We don’t know who it is. But understand, this kind of politics, that’s
not just a threat to Democrats. It’s a threat to our democracy. And
the only way to fight it — the only way to match their millions of dollars in
negative ads is with the millions of voices who are ready to stand up and
finish what we started in 2008.”'**

October 22,2010
President Obama

At a campaign stop for Senator Barbara Boxer (D-CA), President Obama
proclaimed: “But you know what — right now the same special interests
that fought us every inch of the way, they are fighting just as hard in this
election. They want to roll back the clock. Here in California, oil
companies and the other special interests are spending millions on a
campaign to gut clean air standards and clean energy standards,
jeopardizing the health and prosperity of this state. All across America,
special interests have poured millions of dollars into phony frent
groups — you’ve seen them. They’re called ‘Americans for
Prosperity,” or ‘Moms for Motherhood.” I made that last one up.
They don’t have the guts to say, we’re funding this. So they hide
behind these front groups. You don’t know who these groups are.
You don’t know who’s funding it — aithough we have a pretty good

152 E-mail from Joseph Urban, Internal Revenue Serv., to Nancy Marks & Janet Johnson, Internal Revenue Serv.
(Oct. 19, 2010). [IRSC 38452]

!5¥ E-mail from Nancy Marks, Internal Revenue Serv., to Joseph Urban & Janet Johnson, Internal Revenue Serv.
(Oct. 19, 2010). [IRSC 38452]

13 The White House, Remarks by the President at a Rally for Senator Murray in Seattle, Washington (Oct. 21,

2010).
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idea. Smearing Democratic candidates. This is thanks to a gigantic
loophole. They can spend without limit, keep their contributions secret. 1t
could be oil companies, Wall Street speculators, insurance companies.
You don’t know. They won’t tell you. They won’t say. And by the way,
those of you who don’t think that the Supreme Court is important,
this is a direct result of a ruling called Citizens United, which is why
when Barbara and 1 make sure that we’ve got people like Sonia Sotomayor
and Elena Kagan on the bench - the only way we’re going to do that is if
we’ve got a Senate majority that is serious. These rulings are not just a
threat to Democrats. They’re a thrcat to our democracy."“5

During a subsequent campaign event in Los Angeles, California, the
President stated: “You’ve seen what they’re trying to do here in
California, trying to roll back laws that will keep California at the cutting-
edge. And now that we’ve got special interests spending millions of
dollars out there to gut these clean air standards and clean energy
standards, and they’re doing the same thing all across the country —
millions of dollars in special interest money, using phony front
groups. You don’t know their names. They call themselves
‘Americans for Prosperity,” or ‘Mothers for Motherhood.” I made that
last one up, but it might as well be. And you don’t know who’s behind it.
You don’t know, is it an insurance company? Is it a bank? Who is
financing all these negative ads against Jerry Brown? Who’s financing all
these negative ads against Barbara Boxer? And you know how they’re
able to do this without disclosing their donors is because of a Supreme
Court ruling called Citizens United — which shows you how important it
is who’s making appointments on the Supreme Court. I'm proud I
appointed Sonia Sotomayor. Iappointed Elena Kagan. All this money
pouring into these elections by these phony front groups — this isn’t
just a threat to Democrats; it’s a threat to our democracy.”156

During a campaign stop in Las Vegas, Nevada, the President declared:
“We’ve got some big problems because the same special interests that
we’ve been battling for the last two years, they’re fighting back hard. They
want to roll back the clock. And all across America they are pouring
hundreds of millions of dollars into a bunch of phony front groups
running negative ads. Have you seen some negative ads out here?
You don’t even know who’s sponsoring these ads. They have all these
names like ‘Americans for Prosperity,’ ‘Mothers for Motherhood.’
Actually, I made that last one up, but they’re spending without limit,
keeping their contributions secret. They don’t even have the guts to stand
up for what they say they believe in. And we don’t know who’s funding
them. Is it the oil industry? Is it the insurance companies? Is it

155 The White House, Remarks by the President at an Event for Senator Boxer in Los Angeles, California (Oct. 22,

2010).

'3 The White House, Remarks by the President at Los Angeles “Moving America Forward” Rally (Oct. 22, 2010).
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speculators? They won’t tell you. They won’t say. They don’t want you
to know who’s bankrolling all these negative ads. This is not just a
threat to Democrats, this is a threat to our democracy."ls7

In a post to the White House blog posting titled, “What Do They Expect in
Return?,” White House Communications Director Dan Pfeiffer wrote:
“Ever since the Citizens United ruling opened the floodgates to
unlimited and undisclosed special interest and corporate spending in
our elections, President Obama has repeatedly warned that these
undisclosed contributions will give special interests even more power
over politicians. And, with that power, they plan to return to the days
when lobbyists wrote the laws in Washington to benefit special interests at
the expense of the American people.”'™®

The IRS transmited 21 disks containing 1.1 million pages of nonprofit tax
information — including confidential taxpayer information — to the FBL. =

October 23,2010

President Obama

Speaker Pelosi

During a campaign event in Minneapolis, Minnesota, the President said:
“But right now, the same special interests that we’ve battled on your
behalf, they’re fighting back hard. [Democratic gubernatorial candidate]
Mark [Dayton] mentioned that they are spending millions of dollars, They
want to toll back the clock. And they are pouring millions of dollars
through 2 network of phony front groups, flooding the airwaves with
misleading attack ads, smearing fine public servants like Mark. And
thanks to a gigantic loophole, these special interests can spend
unlimited amounts without even disclosing where the money is coming
from. We don’t know where it’s coming from. We don’t know ifit’s
from the oil industry. We don’t know if it’s from banks. We don’t know
if it’s insurance companies. Could be coming overseas — we don’t know.
They won’t tell you. They don’t want you to know. They won’t stand
behind what they do. This isn’t just a threat to Democrats. Thisisa
threat to our democracy"’“’o

Introducing President Obama at the campaign event, Speaker Nancy
Pelosi decried the influence of conservative nonprofits. She said:
“Everything was going great and all of a sudden secret money from God
knows where — because they won’t disclose it — is pouring in.”'*!

’?7 The White House, Remarks by the President at Las Vegas “Moving America Forward™ Rally (Oct. 22, 2010).
‘fs The White House, Dan Pfeiffer, What Do They Expect in Retum? (Oct. 22, 2010).
159 E.mail from David Hamilton, Internal Revenue Serv., to Sherry Whitaker, Internal Revenue Serv. (Oct. 22,

2010). [IRSC 38436}

10 The White House, Remarks by the President at a Rally in Minneapolis, Minnesota (Oct. 23, 2010).
1! yohn McArdle, Pelosi bemoans ‘secret money from God knows where,’ ROLL CALL, Oet. 23, 2010.
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October 25,2010
President Obama

At a campaign event in Rhode Island, the President declared: “But
understand, the other side is fighting back. The same special interests
we’ve been battling on your behalf over the last two years, they are
fighting back hard. And they are now using these phony front groups
to funnel hundreds of millions of dollars in negative ads all across the
country, distorting the reeords of Democrats. And you know what?
They are not even willing to disclose where the money is coming from.
You don’t know. Could be from insurance companies. Could be from oil
companies. Could be from Wall Street banks. You don’t know. This is
all the consequence of a Supreme Court decision, so don’t let anybody
tell you the Supreme Court doesn’t matter. That’s why I put Sonia
Sotomayor and Elena Kagan there. We need to have some Supreme Court
justices who are looking out for you. But because of this campaign
finance loophole, you’ve got hundreds of billions of dollars. It’s not just a
threat to Democrats. It’s a threat to our democracy. Imean, imagine if
you can — if special interests can just spend as much money as they want
and you don’t know who they are. They’ve got these innocent-sounding
names: ‘Americans for Prosperity’ or ‘Moms for Motherhood.” No, I
made the last one up. But you don’t know. And that cheapens our
discourse. It hurts our democracy.”'®

October 26,2010
President Obama

President Obama said during a private campaign dinner in Rhode Island:
“That’s what’s at stake in this election. But it’s going to be hard. The
only way we succeed is if we’ve got the ability to get out the message,
particularly in this last week. Because we are getting snowed under by
unsupervised spending, undisclosed spending through these front
groups that so many of you have read about: ‘Americans for
Prosperity’ and ‘Moms for Motherhood’ - that last one I made up.
But there are a whole bunch of groups out there mostly run and
coordinated by Republican operatives as a consequence of the
Supreme Court Citizens United decision that are just spending
millions of dollars . .. and these ads completely distort Democrats’
records.”'®

162 The White House, Remarks by the President at DCCC General Reception (Oct. 25, 2010).
15 The White House, Remarks by the President at a DCCC Dinner (Oct. 26, 2010).
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Senior White House advisor David Axelrod discussed Citizens United
during a “Tuesday Talks™ feature on the White House website. In
response to the question “what is the White House doing to reverse
Citizens United,” Mr. Axelrod said: “[T]here was a decision early this
year by the United States Supreme Court that reversed generations of
precedent and said that corporations had First Amendment rights and
could advertise in political campaigns, participate in political campaigns,
advocate for the election or defeat of candidates. And that, coupled with a
loophole in the law that allows certain organizations to take unlimited
contributions and run political advertising without disclosing where that
money is coming from, has opened up the floodgates. And we’ve seen
hundreds of millions of dollars of campaign commercials running
almost entirely against Democratic candidates. . .. What we see now
are people from the oil industry, Wall Street, and other interest . . .
making million-dollar and more contributions . . . to these
organizations that run negative ads under benign-sounding names
like the Crossroads GPS organization and the American Action
Network and Americans for Prosperity, but there are essentially front
groups for interests who want to influence our government and hijack
the national agenda,™'*

October 31, 2010

Speaker Pelosi

Speaker Nancy Pelosi (D-CA) appeared on an MSNBC television program
to discuss the 2010 midterm election. In response to a question from host
Keith Olbermann about how to “fix our laws™ after Citizens United,
Speaker Pelosi said: “Well, first, let me just say, as you read those names,
it’s clear that there are those on Wall Street who want to block Wall Street
reform—some of the greatest reforms in decades and for consumer
protections, the biggest in our nation’s history. . . . So, they have an
agenda that is counter to the reforms that we have put forth. What we
have to do is say to them, stand by your ad. You’re so proud of yourself,
identify yourself. . . . And that’s what the DISCLOSE Act in Congress
would have done. We have passed it in the House. There are 59 votes in
the Senate. We couldn’t get one Republican to say, disclosure is the right
thing to do. The court made a terrible decision. It was contrary to the
fundamentals of our democracy. But at least people should be able to
know where this money is coming from. . . . [T}he president mentioned
this in the State of the Union address. So, this goes back a long way.
That was very, I think, important for him to do. And he, again, has
kept that beat going. Because it is essential and fundamental to our

!% The White House, What You Missed: Tuesday Tatk with David Axelrod (Oct. 27, 2010) (transcription by

Committee).
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democracy that we not have it be wholly owned subsidiary of these
corporations.” 165

e

November 2010

November 2, 2010

The congressional midterm election was held. Republican candidates
gained six seats in the United State Senate and 63 seats in the United
States House of Representatives, shifting control of the House from the
Democratic Party to the Republican Party. President Obama famously
called the electoral outcome a “shellacking."“’(’

The IRS’s awareness of political rhetoric to fix the problem of
Citizens United

The Committee’s investigation confirms that the IRS was well aware of the prevailing
political rhetoric in 2010 against Citizens United and nonprofit political speech. Like any other
agency, the IRS was attentive and responsive to public statements and media reports that touched
upon the laws and regulations it oversaw. As the Committee has already documented, the initial
test cases were identified and elevated precisely due to media attention surrounding the Tea
Party.’® New evidence shows that the Justice Department met with the IRS in 2010 after also
growing concerned about potential criminal aspects of nonprofit political speech through
national news sources.'®® Other evidence available to the Committee shows that the IRS was
acutely aware of — and even influenced by ~ the President’s political rhetoric against Citizens
United and nonprofit political speech.

The IRS’s awareness of media interest in nonprofit political speech

Throughout 2010, as President Obama publicly and repeatedly criticized the Citizens
United decision, the IRS acknowledged media attention about nonprofit political speech. In
February 2010, a supervisor in the IRS’s Cincinnati office suggested elevating a “potentially
politically embarrassing case involving a ‘Tea Party” organization™ to Washington due to media

185 Countdown with Keith Olbermann (MSNBC television broadeast Oct. 31, 2010) (interview with Speaker Nancy
Pelosi).

1% 1 aura Meckler & Jonathan Weisman, Obama takes blame for losses, reaches out to GOP, WALL ST.T., Nov. 3,
2010.

17 See Memorandum from Majority Staff, H. Comm. on Oversight & Gov't Reform, to Members, H. Comm. on
Oversight & Gov't Reform, “Interim update on the Committee’s investigation of the Internal Revenue Service’s
inappropriate treatment of certain tax-exempt applicants” (Sept. 17, 2013)

168 Transcribed interview of Richard Pilger, U.S. Dep’t of Justice, in Wash., D.C. (May 6, 2014).
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attention.’® She wrote: “Recent media attention to this type of organization indicates to me that
this is a ‘high profile’ case.”'”

Figure 1: E-mail from Sharon Camarillo to Cindy Th Feb. 25,2010
From: Camarillo Sharon L

Sent: Thursday, February 25, 2010 5:19 PM

To: Thomas Cindy M

Subject: FW: Case + [
Importance: Low

In early August 2010, an IRS media relations employee e-mailed senior IRS officials —
including Deputy Commissioner Steve Miller, Tax Exempt and Government Entities (TEGE)
Commissioner Sarah Hall Ingram, Exempt Organizations Director Lois Lerner, and Chief of
Staff Jonathan Davis — about a forthcoming Washington Post article on 501(c}(4) groups
engaged in political activity. 1" She wrote:

Washington Post reporter . . . is working on a story that as he explains it, is about
the new importance of IRS regulations covering campaign/election-related
activity for section 501¢4 and 527 groups in light of a recent Supreme Court
decision freeing corporations to run campaign ads. The premise of his story, in
his words, is that the IRS has a harder time regulating money in politics than the
FEC because it is primarily a bill collector and not an enforcement agency. 172

Later in August, Lerer e-mailed Ingram an article that the Democratic Congressional Campaign
Committee had filed a complaint with the IRS about the conservative group, Americans for
Prosperity. 3 Lerner opined: “We won’t be able to stay out of this — wc need a plan!™!™

1% E_mail from Sharon Camarillo, Internal Revenue Serv., to Cindy Thomas, Internal Revenue Serv. (Feb. 25,
2010). [IRSR 428451]

17 pd.

"' E_mail from Michelle Eldridge, Internal Revenue Serv., to Steven Miller et al., Internal Revenue Serv. (Aug. 6,
2010). [IRSR 452184]

72 1.

‘73 E-mail from Lois Lerner, Internal Revenue Serv., to Sarah Hall Ingram, Internal Revenue Serv. (Aug. 31, 2010),
{IRSR 632342]

174 b
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Figure 2: E-mail from Michelle Eldridge to Steven Miller et al., Aug. 6, 2010

Fron: Eidridge Michelle L

Sent: Friday. August 06, 2010 4.24 P

To: Miller Steven T Ingram Sarah H; Lemer Lois G, Davis Jonathan M (Wash DCY Campbell
Carol A; Keith Frank; Potter Clarissa C; Marks Nancy §

Cc: Lemons Terry L; Pyrek Steve & Parterson Dean |

Subject: Washington Fost inbound re; 501 o4 and 527 groups/supreme court ruling

Washingion Post reporter, _:s working on 3 story that as he explains &, is about the new imporiance of IRS
reguiations covering campaign/election-related activity for section 501¢d and 527 groups in light of a recent Supreme
Caurt decision freeing corporations 1o run campaign ads. The premise of his story, in his words, is that the IRS has a
harder time regulating money in politics than the FEC because i is primarily a bil! collector and not an enforcement
agency.

We have been working with TE/GE on this inbound and provided himn with a few links to existing datafstais on the web for
his stary. Beyond that—we did not touch this issue. We expect his story 1o run over the weekend. Thanks,
~-Michelie

Figure 3: E-mail from Lois Lerner to Sarah Hall Ingram, Aug. 31, 2010

From: Lerner Lais G

Sent: Tuesday, August 31, 2010 £:36 PiA

To: ingram Sarah H

Subject: W2 New York Times: Group Is Aczused on Tax Exemotion

‘We won't be able 1o stay out of this—we heed a plart

Luis G. Lerner
Director, Exetmpt Organizations

Days later, Lerner took action. In response to a tax-law journal article, Lerner initiated a
“c4 project” to assess the political activity of certain nonprofits in wake of Citizens United'”
She told her subordinates: “We need to have a plan. We need to be cautious so it isn’t a per se
political project. More a ¢4 project that will look at levels of lobbying and pol. activity along
with exempt activity.”'’® Lerner later wrote about the need to “fix the darn law!”

Figure 4: E-mail from Lois Lerner to Cheryl Chasin, Sept. 16, 2010
From: Lemer Lois G

Sent: Thursday, September 16, 2010 9:58 AM

To: Chasin Cheryl D; Kindell Judith E; Ghougasian Laurlce A

Ce: Lehman Sue; Kall Jason C; Downing Nanette M

Subject: Re: EOQ Tax Joumna: 2010-130

Ok guys. We need to heve a plan, We need to be cautious so [t 1s7't a per se political project. More a o4 project that will
tock at fevels of lebbying and pol. eclivily along with exempt activity. Cheryl- | assume none of those came in with & 0242
Lols G. Lemst————— e

\75 E.mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin, Internal Revenue Serv. (Sept. 15, 2010).
{IRSR 191032}

176 E.mail from Lois Lerner, Internal Revenue Serv., to Cheryl Chasin, Laurice Ghougasian, & Judith Kindell,
Internal Revenue Serv. (Sept. 16, 2010). [IRSR 191030}

177 E.mail from Lois Lerner, Interna! Revenue Serv., to Robert Stern (June 11, 2012). {IRSR 679362-64]
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In late September 2010, around the same time that President Obama was criticizing
Citizens United almost daily in stump speeches for Democratic congressional candidates, the IRS
received a media inquiry from the New York Times about “a large upswing in the money donated
to 501(c)(4)’s [and] that the IRS has too few resources to monitor and deal with compliance and
enforcement issues in this area.”’”® The article was published on the front page of the Times on
September 21, 2010. 1% In an e-mail that day, TEGE Commissioner Sarah Hall Ingram told her
colleagues to expect that the ““secret donor’ theme will continue — see Obama salvo and today’s
Diane Reehm [sic].”"* Entitled “Campaign Spending,” that day’s Diane Rehm Show discussed
the Citizens United decision and nonprofit political speech, and featured an interview with
ReprﬁentatiV(: Chris Van Hollen (D-MD) discussing the shortcomings of the campaign finance
law.

Figure 5: E-mail from Sarah Hall Ingram to Terry Lemons et al., Sept, 21, 2010

From: Ingram Sarah H

Sent: Tuesday, September 21, 2710 7:52 Aht

To: Lemans Terry L; Pyrek Steve J; Lerner Lois G; Kindell Judith E; Grant Joseph H: £idridge
Michelfie L

Subject: RE: NY Times: As Rules Shitt, Donor Naspes Stay Secret

Days later, an IRS media official circulated another front-page New York Times article
titled, “Hidden Under Tax-Exempt Cloak, Political Dollars Flow.”"** Echoing almost verbatin
the rhetoric of President Obama, the article stated in part:

With every election cycle comes a shadow army of benignly titled nonprofit
groups like Americans for Job Security, devoted to politically charged “issue
advocacy,” much of it negative. But they are now being heard as never before —
in this year of midterm discontent, Tea Party ferment and the first test of the
Supreme Court decision allowing unlimited, and often anonymous, corporate
political spending. Already they have spent more than $100 million — mostly for
Republicans and more than twice as much as at this point four years ago. 183

178 E.mail from Michelle Eldridge, Internal Revenue Serv., to Doug Shulman et al., Internal Revenue Serv. (Sept.
20,2010). [IRSR 250053}

'? See Michael Luo & Stephanie Strom, Donor Names Remain Secret as Rules Shift, N.Y. TIMES, Sept. 21, 2010.

'8 E_mail from Sarah Hall Ingram, Internal Revenue Serv., to Terry Lemons et al., Internal Revenue Serv. (Sept. 21,
2010). [IRSR 508974}

'8! The Diane Rehm Show (Nat’l Public Radio radio broadcast Sept. 21, 2010), transcript available at
http://thedianerehmshow.org/shows/2010-09-21/campaign-spending/transcript.

182 E-mail from Steve Pyrek, Internal Revenue Serv., to Lois Lerner et al., Internal Revenue Serv. (Sept. 24, 2010).

[IRSR 230887}
8 Mike Mclntire, Hidden Under Tax-Exempt Cloak, Political Dollars Flow, N.Y. TIMES, Sept. 23, 2010.
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The publication of two front-page New York Times articles about nonprofit political speech
within days of each other demonstrates just how successfully the President pushed his political
rhetoric. The internal IRS e-mails show, moreover, that as the President made Citizens United
and nonprofit political speech a high-profile issue in 2010, the IRS received and internalized the
President’s political rhetoric.

The Justice Department meets with Lois Lerner in the wake of media
attention about nonprofit political speech

Like the IRS, the Justice Department also received and internalized the President’s
political rhetoric lambasting Citizens United and nonprofit political speech. In particular, the
Department became interested in potential criminal aspects of nonprofit political speech after the
chief of the Public Integrity Section read one of the front-page New York Times articles — an
article the IRS assisted in preparing. As a result of the Justice Department’s engagement, the
IRS sent 1.1 million pages of nonprofit tax-return information, including confidential taxpayer
information protected by federal law, to the Federal Bureau of Investigation.

On September 21, 2010, Justice Department Public Integrity Section Chief Jack Smith e-
mailed his senior leadership, writing:

Check out [the] article on front page of ny times [s7c] regarding misuse of
nonprofits for indirectly funding campaigns. This seems egregious to me — could
we ever charge a [18 U.S.C. §] 371 conspiracy to violate laws of the USA for
misuse of such non profits to get around existing campaign finance laws + limits?
1know 501s are legal but if they are knowingly using them beyond what they are
allowed to use them for (and we could prove that factually)? IRS Commissioner
sarah ingram [sic] oversees these groups. Let’s discuss tomorrow but maybe we
should try to set up a meeting this week. %

Incidentally, the IRS assisted in drafting the New York Times article that Smith read, with Ingram
and Lerner even speaking to the reporter on background to explain the rules for 501(c)(4)
organizations. 185 After the article was published, Ingram commented: “I do think it came out
pretty well. The ‘secret donor” theme will continue . . .. At least the article’s author] started
the idea that we don't have the law to do something . .. .""* The idea that the IRS had limited
enforcement abilities contributed to the Justice Department’s engagement on the issue.'®

134 £_mail from Jack Smith, U.S. Dep’t of Justice, to Raymond Hulser, U.S. Dep’t of Justice (Sept. 21, 2010). [OGR
IRS 1]

185 See E-mail from Michelle Eldridge, Internal Revenue Serv., to Doug Shulman et al., Internal Revenue Serv.
(Sept. 20, 2010). [IRSR 230033}

"% E_mai] from Sarah Hall Ingram, Internal Revenue Serv., to Terry Lemons et al., Internal Revenue Serv. (Sept. 21,
2010). [IRSR 508974] See also supra note 180 and accompanying text.

'8 Transcribed interview of Jack Smith, U.S, Dep’t of Justice, in Wash., D.C., at 39 (May 29, 2014) (“I don't
remember it word for word, but I remember there being a concern in the article that there was[n’t] appropriate
enforcement here, and I wanted to discuss the issue.”).
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Figure 6: E-mail from Jack Smith to Raymond Hulser et al., Sept. 21, 2010

From: Smith, Jack

Sent; Tuesday, September 21, 2010 9:52 P

Tor Hutser, Raymond: Shur, Justin; Pilger, Richard
Subject: 501 non profits

Chack out article on front page of ny times regarding misuse of nonprofits for indirectly funding campaigns. This seems

agregious 1o me - could we ever charge a 371 conspiracy to violate laws of the USA for misuse of such non profits te get
around existing campaign finance laws + imits? [ know 5315 are legal but If they are knowingly using them beyond what
they are allowed to use them for {and we could prave that factually)?

iRS Comssioner sarah ingram oversees these groups. Let's discuss tomarrow but maybe we should try to setup a
meeting this week.

In the ensuing weeks, the Public Integrity Section began to discuss possible actions on
nonprofits engaged in political speech. Smith convened several meetings with his senior
leadership, including Richard Pilger, Director of the Department’s Election Crimes Branch. 188
One meeting characterized the Department’s actions as a “possible 501/campaign finance
investigation.”'*

At Smith’s direction, Pilger arranged a meeting with Lemer and other IRS employees to
discuss the “evolving legal landscape™ of campaign-finance law after the Citizens United
decision.’®® Pilger testified that the Department’s agenda for the meeting was to engage with
Lemer about being “more vigilant to the opportunities from more crime in the . . . 501(c)(4)
area.”'®! He also testified that he was interested in the “practicalities” relating to the criminal
enforcement of nonprofit political speech, such as whether the IRS could review donor lists of
501(c)(4) organizations for potential violations of campaign-finance law. 192

On the IRS side, Ingram reported to Deputy Commissioner Steve Miller that a meeting
with the Justice Department had been arranged. She informed Miller that Lerner “knows at least
some of these folks from her years™ working in the Justice Department. 1% Ingram also wrote to
Miller that the IRS’s “plan is to walk [the Justice Department] through the basic civil rules
within our jurisdiction and find out what if anything elsc they are looking for. . .. These are not
tax people so [Lerner] may also take [IRS employee] Joe Urban to do clear perimeters about tax
info should they want to do any 6103 fishing (as opposed to public record 6104 info).”*%
Finally, Ingram notified Miller that she and Lerner were prepared to meet with him about
Senator Baucus’s request that the IRS crack down on nonprofit political speech. 195

"8 1 at 43.

189 Meeting among Jack Smith, Justin Shur, Nancy Simmons, Richard Pilger, & Raymond Hulser, U.S. Dep’t of
Justice, “Possible 501/Campaign Finance Investigation (Sept. 30, 2010). [OGR IRS 16]

19 Transcribed interview of Richard Pilger, U.S. Dep't of Justice, in Wash., D.C., at 8 (May 6, 2014).

PUrd. at 101,

"2 Id. at 159-60,

19 E-mail from Sarah Hall Ingram, Internal Revenue Serv., to Steven Miller et al., Internal Revenue Serv. (Sept. 29,
2010). [IRSC 38466]

194 Id

195 Jd:
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Figure 7: E-mail from Sarah Hall Ingram to Steve Miller et al., Sept. 29, 2010

From: Ingram Sarah H

Sent: Wednesday, September 29, 2010 5:29 PM

To: Milter Steven T; Song Victor § O; Raven Rick A
Ca Lerner Lais G

Subject: DO tieeting

Importance: High

The meeting occurred on October 8, 2010. 19 An IRS memorandum summarizing the
meeting confirms that the discussion resulted from recent media attention on “the political
activity of exempt organizations,”‘97 This document also demonstrates that the President’s
political rhetoric contributed to the Justice Department’s examination of nonprofit political
speech. Using the same words used by the President on the campaign trail, the memorandum
explained: “The [Public Integrity] section’s attorneys expressed concern that certain section
501(c) organizations are actually political committees ‘posing’ as if they are not subject to
FEC law, and therefore may be subject to criminal liabilityv”wg

According to this memorandum, the Justice Department’s Public Integrity took an active
interest in how 1o proactively address nonprofit political speech. The Justice Department
proposed “whether a three-way partnership among DOJ, the FEC, and the IRS is possible to
prevent prohibited activity by these organizations,” and they discussed “several possible theories
to bring criminal charges under FEC law.""® According to Pilger, however, Lerner expressed
skepticism about the practicality of using criminal law to address political speech by 501(c)(4)
organizations.2

1% Internal Revenue Serv., Untitled Meeting Memorandum (undated). [IRSC 38438]
197
Id.
1% 14, (emphasis added).
199 Id.

2 Transcribed interview of Richard Pilger, U.S. Dep't of Justice, in Wash., D.C., at 94-95 (May 6, 2014).
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Figure 8: Internal IRS Memorandum on Justice Department Meeting about Nonprofit Political Speech

On October 8, 2010, Lois Lermner, Joe Urban, Judy Kindell, Justin Lowe, and Siri Buller met
with the section chief and other attorneys from the Department of Justice Criminal Divigion's
Public Integrity Section, and one representative from the FBI, to discuss recent attention to
the political activity of exempt organizations.

The section’s attormeys expressed concem that certain section 501(c) arganizations are
actually political committees “posing” as if they are not subject ta FEC law, and therefore
may be subjsct to criminal fiability. The attomeys mentioned several possible theories to
bring criminal charges under FEC faw. In response, Lois and Judy eloquertly expiained the
following points:

= Under section 7805(b), we may only revoke or modify an organization’s exemption
retroactively if it omitted or misstated a material fact or operated in a manner matenally
ditferent from that originally represented.

If we do not have these misrepresentations, the arganization may rely on our

determination that it is exempt. However, the likelthood of revocation is

diminished by the fact that section 501(c){4)-(c}6) organizations are not required

to apply for recognition of exemption,

= We discussed the hypothetical situation of a section 501{c){4) organization that
declares itself exempt as a social welfare organization. but at the end of the
taxable year has in fact functioned as a political organization. Judy explained
that such an organization, in order to be in compliance, would simply file Form
1120-PQOL and paying tax at the highest corporate rate.

Lois stated that although we do not believe that organizations which are subject to a civil
audit subsequently receive any type of immunity from a criminal investigation, she will refer
them to individuals fram Gl who can better answer that question. She explained that we are
legally required ta separate the civil and criminal aspects of any examination and that while
we da not have EO law experts in Cl, our FIU agents are experenced in coordinating with
CL

The attomeys asked whether a charge in the law is necessaty, and whether a three-way
partnership among DOJ, the FEC, and the IRS is possible to prevent prohibited activity by
these organizations. Lois listed a number of obstacles to the sitomeys’ theories:

= Defnitions of the fallowing terms are not clear to a jury:
= A'political commitiee”
= “Advocacy”
= *“Lobbying"
s “Political intervertion”
“Express advocacy”
= There is confusion over the difference between political campaign activity and lobbying,
which we see in the referrals we receive.
v We recaive Forms 990 long after the activity has condluded.
»  There is public fatigue over this discussion,
s In & case lke this, the defense will go through sach of the organization's expenditures
and explain why if is not political,

Judy also explained that the polilical activity definiions of sections 501(c)(3) and 527 both
apply to section 501(c)(4) organizations, but we have no Chief Counsel ruling on whether
they are different definitions. She pointed to Revenue Ruling 2004-8, which was drafted in
light of the electioneering communication rules before they were litigated.
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Despite Lemer’s apparent skepticism with using criminal law to address nonprofit
political speech, the IRS and Justice Department continued to engage on nonprofit political
speech. On October 19, 2010 — the same day Lerner spoke at Duke University about the
pressure on the IRS to “fix the problem” of Citizens United — Pilger asked the IRS for a “good
IRS contact re criminal tax enforcement against tax exempt organizations.”2 % The IRS selected
an employee in its Criminal Investigation unit to serve as a liaison with the Justice Department
on criminal enforcement relating to nonprofit political speech, >

Figure 9: E-mail exchange between Joseph Urban & Nancy Marks, Oct. 19, 2010

From: Marks Nancy J

Sent: Tuesday, Qctober 19, 2010 12:19 PM
To: Urban joseph i fohnson Janet } - CT
Ce: Kindell Judith £

Sulyject: RE: Contact Poirt/5011cH4)
Categories: NUQU

Frora: Urban Joseph ]

Sent: Tuesday, October 19, 2010 1:14 PM
To: Marks Nancy J; Johnson lanet 3 - CT
Ce: Kindelt Judith E

Subjeet: Contact Point/501(c)(4)

We received an e-mail today from &ichard Pilger, whowas an attorney in the meeting we had with the DOt folks on
eleclion issues. He gives his title as Director, Election Crimes Branch & Senfor Trial Atterney Public integrity Section
Crimiral Division. He asked whether we "had & chance to identify a good IRS contact re criminal tax enforcement
3ERINST tax exempt organizations?” { wanted you to know the reguest was here and to confirm that it was stiil OK 1o
offer Janet as the contact.

Additional documents show that Lerner worked with Pilger to arrange for the transmittal
of 1.1 million pages of nonprofit tax-return information to the FBL?*® These documents further
confirm that the Justice Department’s interest was in nonprofit political speech. On October 3,
2010 — in advance of the October 8th meeting — an IRS employee e-mailed Lerner and her senior
technical advisor Judith Kindell about sending nonprofit tax return forms, known as Form 990s,
to the Justice Department. She wrote: “Diane told me you wanted a couple 990s to show to DOJ.
Is there something specific you want to show them, in terms of size, activities, etc? Or should I

*! E.mail from Joseph Urban, Internal Revenue Serv., to Nancy Marks & Janet Johnson, Internal Revenue Serv.
(Oct. 19,2010). [IRSC 38452}

2 E-mail from Nancy Marks, Internal Revenue Serv., to Joseph Urban & Janet Johnson, Intema! Revenue Serv.
(Oct. 19, 2010). [IRSC 38452}

2 E-mail from Richard Pilger, U.S. Dep’t of Justice, to Lois Lerner, Internal Revenue Serv. (Oct. 6, 2010) [HOGR
IRS 22}; E-mail from Lois Lerner, Internal Revenue Serv., to Richard Pilger, U.S. Dep’t of Justice (Oct. 5, 2010).
[HOGR IRS 19}
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guess based on current events?">** Kindell responded: “If we can provide a set, that would be
best. Otherwise, if we can get a sample of orgs that reported political campaign
expenditures.”*"

Figure 10: E-mail exchange between Cheryl Chasin & Judith Kindell, Oct. 5, 2010

From: Kindell Judith £

Sent: Tuesday, October 05, 2010 7:31 AM
To: Chasin Chend D; Lerner Lots G
Subject: Re: 3014c)4) 9905

mat woyid be Dasl Otherwise, if

From: Chasin Cheryl D

TYo: Lerner Lois G; Kindelt Judith £
Sent; Tue Oct 05 08:25:31 2010
Subject: 501{c)(4) 990s

Lerner later wrote separately to Chasin, Kindell, and others about the urgent “DOJ
request” for tax return information about nonprofits engaged in political speech. She wrote: “I
am meeting with DOJ on Friday. They would like to begin looking at 990s from last year from
c4 orgs. They are interested in the reporting for political and lobbying activity. How
quickly could I get disks to them on this?2%

Figure 11: E-mail from Lois Lerner to Sherry Whitaker et al., Oct. 5, 2010
From: Lerer Lois G

Sent: Tuesday, Octaber 05, 2010 1:38 PM

To: Whitaker Sherry L; Chasin Cheryl D; Ghougasian Laurice A

Co Kindell Judith £

Subject: DO) Reguest

Importance: High

| am meeting with DOJ on Friday. They would like to begin looking at 990s from last year
for c4 orgs. They are interested in the reporting for political and lobbying activity. How
quickly could | get disks to them on this? Also, would 920 EZ filers have information on
lobbying and political activity on the EZ? Do we have disks for those—1 guess | should
know by now, shouldn't [?]  Cheryl/Laurice, if | can’t get anything soon, could we puil a
"sample of the? Thanks

sty Leames

Dirsotor, Exempt Organizations

% E-mail from Cheryl Chasin, Internal Revenue Serv., to Lois Lerner & Judith Kindell, Internal Revenue Serv.
(Oct. 5, 2010) (emphasis added). [IRSC 38408]

%% B-mail from Judith Kindell, Internal Revenue Serv., to Cheryl Chasin & Lois Lerner, Internal Revenue Serv.
{Oct. 5,2010). {IRSC38408]

% E-mail from Lois Lerner, Internal Revenue Serv., to Sherry Whitaker et al., Internal Revenue Serv. (Oct. 5, 2010)
(emphasis added). [IRSC 38415]
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Later that day, Lerner wrote to Pilger that the IRS was working “on getting you the disks
we spoke about” and asked whether the Department had a formatting preference.207 Pilger sent
the e-mail to an FBI agent, writing: “This is incoming data re 501¢4 issues. Does FBI have a
format preference?”20 Pilger later responded to Ms. Lemner, writing: “Thanks Lois - FBI says
Raw format is best because they can put it into their systems like excel.”?” The disks were
apparently transmitted on October 22, 2010 — days before the midterm election.”'®

Figure 12: E-mail exchange between Lois Lerner & Richard Pilger, Oct. 6, 2010

From: Pitger, Richard

Sent: Wednesday, Qctaber 06, 2010 2:05 PM

To: Lemer Lois G

Ce: Whitaker Sherry L; Simmans, Nancym (FB1)
Subject: RE: DATA FORMAT ISSUE — TIME

Thanks Lois — FBI says Raw format is best because they can put it into their systems like excel.

From: Lemer Lois G

Sent: Tuesday, October (5, 2010 5:52 PM

Ta: Pilger, Richard

Cc: Lemer Lois G; Whitaker Sherry L

Subject: DATA FORMAT ISSUE — TIME SENSITIVE

In checking with my folks on getting you the disks we spoke about, | was asked the
following:

Before /e can get started do you knov if they vsould like the images in Alchery or Ravs format?
The difference is, Alchemy you need to search on cone of the 5 index fields vwhere Ravs farmat, you
{cad into your on softv:are and you can do vhat ever you vsant to with it.

if you're like me, you don't know the answer. But, if you can check and get back to me
Wednesday, we can get started and have these in about 2 weeks. If we don't have the
information by tomorrow, it will take longer as there are other priorities in line. Please cc
Sherry Whitaker on your response as she is likely to see your response before |

do. Thanks

27 £_mail from Lois Lerner, Internal Revenue Serv., to Richard Pilger, U.S. Dep’t of Justice (Oct. 5, 2010). {HOGR
IRS 19]

% E-mail from Richard Pilger, U.S. Dep’t of Justice, to unnamed FBI agent, Fed. Bureau of Investigation (Oct. 5,
2010). [HOGR IRS 20}

9 E-mail from Richard Pilger, U.S. Dep’t of Justice, to Lois Lerner, Internal Revenue Setrv. (Oct. 6, 2010). [HOGR
1RS 22]

21° E_mail from David Hamilton, Internal Revenue Serv., to Sherry Whitaker, Internat Revenue Serv. (Oct. 22,
2010). [IRSC 38436]
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Figure 13: E-mail from Richard Pilger to Unnamed FBI Agent, Oct. 5, 2010

From: Piiger, Richard

Sent: Tuesday, October 05, 2010 8:01 PM

To: {FBh

Subject: W ISSUE - TIME SENSITIVE

This is incoming data re 501¢4 issues. Does FBI have a format preference?
Richard C. Pilger

Director, Eiection Crimes Branch &

Senior Trial Attomey

Public Integrity Section

Criminal Division

United States Department of Justice

Washington. D.C. 20530
20
20 0

The Justice Department stated in a letter to the Committee that the material transmitted
from the IRS to the FBI in October 2010 amounted to 21 disks of 1.1 million pages of nonprofit
tax return information.”!' Although the Department first asserted that this material is publicly
available and never used for any investigatory purpose,212 the Department later notified the
Committee that the 21 disks did, in fact, contain confidential taxpayer information protected by
federal law.?'® This startling revelation suggests that the FBI compiled a massive database of the
lawful political speech of thousands of American citizens, mere weeks before the 2010 midterm
elections, working with Lois Lerner and the IRS to receive confidential taxpayer information.
Indeed, Public Integrity Section Chief Jack Smith testified to the Committee that his team
continug:s1 an investigatory “dialogue” with the FBI about nonprofits engaged in political
speech.”

It is clear in the wake of Citizens United and in response to media attention surrounding
nonprofit political speech, the Justice Department engaged with Lerner and the IRS about
possible criminality related to nonprofit groups. The Justice Department explicitly labeled its
work an “investigation™ and the IRS went so far as to provide 1.1 million pages of potentially
evidentiary material — including confidential taxpayer information — to federal law-enforcement
officials. The entirety of these actions stemmed from the media attention surrounding Citizens
United and nonprofit political speech. Just like the IRS, the Justice Department responded to the
political pressure generated by the rhetorical campaign orchestrated by the President and
congressional Democrats.

Lois Lerner articulates the prevailing political pressure on the IRS

Lois Lerner best summarized the resonant political rhetoric that existed in fall 2010
pressuring the TRS to take action on nonprofit political speech. Lerner spoke to an audience at

2  etter from Peter Kadzik, U.S. Dep’t of Justice, to Darrell E. Issa, H. Comm. on Oversight & Gov’t Reform
(May 29, 2014).

212 Id

33 L etter from Peter Kadzik, U.S. Dep’t of Justice, to Darrell E. Issa, H. Comm. on Oversight & Gov’t Reform
(June 4, 2014).

1% Transcribed interview of Jack Smith, U.S. Dep't of Justice, in Wash., D.C., at 99-105 (May 29, 2014).
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Duke University on October 19, 2010 — right as President’s Obama rhetorical campaign against
Citizens United reached its crescendo and right after President Obama’s Justice Department
pressured Lerner to be vigilant about nonprofit groups” possible campaign-finance crimes.
Borrowing from the President’s rhetoric, Lerner told the crowd about the pressure on the IRS to
“fix the problem” of 501(c)(4) groups engaging in political speech.?”® She stated:

What happened last year was the Supreme Court — the law kept getting chipped
away, chipped away in the federal election arena. The Supreme Court dealt a
huge blow, overturning a 100-year old precedent that basically corporations
couldn’t give directly to political campaigns. And everyone is up in arms because
they don’t like it. The Federal Election Commission can’t do anything about it.

They want the IRS to fix the problem. The IRS laws are not set up to fix the
problem: (c)(4)s can do straight political activity. They can go out and pay for an
ad that says, “Vote for Joe Blow.” That’s something they can do as long as their
primary activity is their (c)(4) activity, which is social welfare.

So everybody is screaming at us right now: “Fix it now before the election.

Can’t you see how much these people are spending?”” 1 won’t know until I look at
their 990s next year whether they have done more than their primary activity as
political or not. So Ican’t do anything right now. 21

In February 2011, Lerner made another illuminating statement. In an e-mail to her
subordinates, she wrote that the applications filed by conservative, politically active nonprofits
groups “could be the vehicle to go to court on the issue of whether Citizen’s [sic] United
overturning ban on corporate spending applies to tax exempt rule.?" She accordingly ordered
the applications to be reviewed by her office and the IRS Chief Counsel’s office, a “multi-tier”
review that one veteran IRS employee said was unprccedented.218

Lemner’s statements succinctly captured the mood within the IRS Exempt Organizations
Division in wake of Citizens United. Lermer spoke of the Court overturning a “100-year old
precedent” — nearly identical to the President’s declaration during the State of the Union that the
decision “reversed a century of 1aw™?!? .. and noted that “everyone” disliked the decision. She
stressed that “everybody” was “screaming” at the IRS to remedy the Citizens United decision
before the midterm election. Those “screaming” at the IRS during this time, of course, were the
President, his Administration, and high-profile Democrats who decried alleged campaign groups
“posing™ as nonprofits and implored the tax collector to investigate them. Out of concern for
Citizens United, Lerner ordered conservative nonprofit applications through an unprecedented
multi-tier review. More than any other evidence, Lerner’s candid remarks show just how the

215 John Sexton, Lois Lerner Discusses Political Pressure on the IRS in 2010, BREITBART.COM, Aug. 6, 2013,

16 See “Lois Lerner Discusses Political Pressure on IRS in 2010,” www.youtube.com (last visited May 13, 2014)
(transcription by Committee).

7 E-mail from Lois Lerner, Internal Revenue Serv., to Michael Seto, Internal Revenue Serv. (Feb. 1, 2011). [IRSR
161810}

*!8 Transcribed interview of Michael Seto, Internal Revenue Serv., in Wash., D.C. (July 11, 2013); Transcribed
interview of Carter Hull, Internal Revenue Serv., in Wash., D.C. (June 14, 2013).

2 The White House, Remarks by the President in the State of the Union Address (Jan. 27, 2010).
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President’s political rhetoric against Citizens United affected the IRS’s treatment of tax-exempt
groups.

The IRS’s receptiveness to political pressure from Congress

Evidence obtained by the Committee in its investigation demonstrates that the IRS was
very attuned to political pressure exerted by congressional Democrats on the tax agency to
address the perceived shortcomings of Citizens United. As the President led the drumbeat
against the decision, his allies in Congress turned the President’s rhetorical campaign into real
calls for action. The IRS internalized this pressure and responded in kind.

In 2010, the IRS took note as prominent Democrats publicly pressed the tax agency to
investigate politically active nonprofits. In October 2010, an IRS employee circulated the press
release from Senator Dick Durbin announcing that he had urged the IRS to investigate the
conservative group, Crossroads GPS.** In a separate e-mail to IRS Chief of Staff Jonathan
Davis, a staff member for Senator Durbin emphasized that Senator Durbin was not the only
elected official to pressure the IRS to scrutinize nonprofits. He wrote: “FY1, Senator Durbin sent
the attached [letter] to the Commissioner today regarding the political work of c(4)s. We’re not
the first to ask, of course...”

Figure 14: E-mail from Brad McConnell te Jonathan Davis, Oct. 12, 2010
From: McConnell, Brad (Durbin)

Sent Tuesday, October 12, 2010 1:26 PM
To: Davis Jonatharn M (Wash DO
Subject: Crossroads

Attachments: RJD Letter to IRS re Crossroads.pdf

Jonathan, | hope you are weil. FY1, Senator Durbin sent the atteched to the Comumissioner today regarding the political
work of cfd)s. We're not the first to ask. of course. .,

Ali the bes,

Brad McConnell
Otfice of Senator Durbin

Senator Durbin was not alone in pressing the IRS to investigate Crossroads GPS. In
March 2012, 32 Democratic Members of Congress ~ led by Representative Peter Welch (D-VT)
and including Representative Chris Van Hollen (D-MD) and Representative Bruce Braley (D-
TA) — wrote to IRS Commissioner Doug Shulman urging an investigation into politically active
nonproﬁt&222 Representative Welch’s press release announcing the letter singled out Crossroads

> E-mail from Joseph Urban, Internal Revenue Serv., to Joseph Urban, Internal Revenue Serv. (Oct. 20, 2010).
{IRS 1810}

*! E-mail from Brad McConnell, U.S. Senate, to Jonathan Davis, Internal Revenue Serv. (Oct. 12, 2010). [IRSR
4593117

22 See Letter from Peter Welch et al., U.S. House of Rep., to Douglas Shulman, Internal Revenue Serv. (Mar. 28,
2012),
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GPS as the focus of the request to the IRS. The release read in part: “Welch and his colleagues
are calling on the Internal Revenue Service (IRS) to investigate whether nonprofit 501(c)(4)
organizations affiliated with Super PACs ~ such as Crossroads GPS, the Karl Rove-backed group
spending millions of dollars in campaigns across the country — are in violation of federal law and
IRS regulations.”223

Documents released by the House Ways and Means Committee pursuant to its authority
to examine confidential taxpayer information show that the IRS took action relating to
Crossroads GPS following the pressure from congressional Democrats. In January 2013, Lerner
wrote to the head of the Exempt Organization audit unit about Crossroads GPS, reciting the
concerns of Democratic lawmakers that the group was “funneling” money to political
campaigns. Lerner wrote:

I reviewed the information last night and thought the allegations in the documents
were really damning, so wondered why we hadn’t done something with the org.
The first complaint came in 2010 and there were additional ones in 2011 and
2012. ... Idon’t know where we go with this — as I've told you before — I don’t
think your guys get it and the way they look at these cases is going to bite us some
day. The organization at issue is Crossroads GPS, which is on the top of the
list of c4 spenders in the last two elections. It is in the news regularly as an
organization that is not really a c4, rather it is only doing political activity —
taking in money from large contributors who wish to remain anonymous and
funneling it into tight electoral races. . . . I know the org is now in the ROO
[Review of Operations] — based on allegations sent in this year, but this is an org
that was a prime candidate for exam when the referrals and 990s first came in.

*kk

You should know that we are working on a denial of the application, which may
solve the problem because we probably will say it isn’t exempt.224

Lemer was also receptive to attempts by Democratic Members of Congress to pass
legislation requiring the disclosure of donors to nonprofits engaged in political speech. In an e-
mail from February 2012, Lemer commented on Representative Chris Van Hollen’s (D-MD)
reintroduction of the DISCLOSE Act. She wrote to her colleagues in support of the bill’s
disclosure requirement, writing: “Wouldn’t that be great? And I won’t hold my breath.”**

3 Press Release, Representative Peter Welch, Welch leads 32 Democrats in effort to crack down on wild west
campaign atmosphere in post-Citizens United world (Mar. 28, 2012).

2 E.mails from Lois Lerner, Internal Revenue Serv., to Nanette Downing, Internal Revenue Serv. (Jan. 4, 2013).
[IRS 122549-501

¥ E.mail from Lois Lerner, Internal Revenue Serv., to Joseph Urban et al., Internal Revenue Serv. (Feb. 13, 2012).
[IRSR 694708}
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Figure 15: E-mail from Lois Lerner to Joseph Urban et al., Feb, 13, 2012

From: Lermer Lois G
Sent: Monday, February 13, 2012 250 PM
To: Urban Joseph J: Fish David L Miller Thomas J; Light Sharon P; Kindelt Judith E; Grant

Joseph H; Daly Richard M; Medina Moises ; Giosa Christopher P; Malone Robert; Paz
Holly O; Marks Nancy J; Lowe Justin

Ce: Zarin Roberta B

Subject: Re: #10 2012 TNT 29-10 LEGISLATION WOULD REQUIRE DONOR DISCLOSURE BY
POUTICALLY ACTIVE EXEMPT ORGANIZATIONS.

From: Urban Joseph 1

Sent: Monday, February 13, 2012 07:25 AM

To: Lerner Lois G; Fish David L; Miller Thomas J; Light Sharon P; Kindeli Judith E; Grant Joseph H; Daly Richard M;
Medina Maises C: Giosa Christopher P; Malone Robert; Paz Holly Q; Marks Nancy J; Lowe Justin

Cc: Zarin Roberta B

Subject: #10 2012 TNT 29-10 LEGISLATION WOULD REQUIRE DONCR DISCLOSURE BY POLITICALLY ACTIVE EXEMPT
ORGANIZATIONS.

ARSTRACT: Tax-exempt organizations that engage in palitical campaign activities would face new disclosure
requirements - including identification of donors -- under legistadon Rep. Chris Van Hollen, D-Md., and other
House Democrats introduced February 9.

Likewise, in 2012, the staff of Senator Charles Schumer (D-NY), the sponsor of the
DISCLOSE Act in the Senate, tipped the IRS off about a forthcoming New York Times article on
nonprofit political speech and a letter from the Senate calling for “immediate administrative
changes.” ¢ The IRS legislative affairs employee who received this information dutifully
passed it along to senior IRS executives, including Commissioner Doug Shulm7an, then-Deputy

Commissioner Steve Miller, and Exempt Organizations Director Lois Lerner.”

Figure 16: E-mail from Floyd Williams to Doug Shul et al., Mar. 8, 2012

From: Willlams Floyd L

Sent: Thursday, Match 08, 2012 05:41 PM

To: Shulman Doug; Davis Jonathan M (Wash DC); Keith Frank; Lemons Terry L; Eldridge Michelle L; Miller Steven T; Flax
Nikole C; Barre Catherine M; Lerner Lois G; Paz Holly O, Urban Jaseph ]

Cc: Norton William G Jr

Subject: FW: campaign finance lstter / propoasat

Heads up NY times will do a {offow up picce on IRS campaign finance on 501{c){4) and senate is sending you
another letter asking for immediate administrative changes. T will send letter late tommrow.

%2 E-mail from Floyd Williams, Internal Revenue Serv., to Doug Shulman et al., Internal Revenue Serv. (Mar. 8,
2012). [IRSR 15399]
2 1.
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Senator Carl Levin (D-MI), the Chairman of the Senate’s Permanent Subcommittee on
Investigations, also levied pressure on the IRS to fix the problems of Citizens United. In one
floor speech in July 2012, Senator Levin stated:

A Supreme Court ruling has opened our system to a flood of unlimited and
secret special-interest money. .. We have in recent months seen the dangerous
consequences of the Court’s ruling: a deluge of unregulated funds that has
threatened to upend the election campaign for our nation’s highest office, a flood
whose organizers vow will upend congressional campaigns across the nation this
summer and fall. This ruling, combined with the IRS’s failure to strictly enforce
our laws on the operation of nonprofit groups organized as social welfare
organizations under Section 501(c)(4) of the Internal Revenue Code, aliows them
to seek this influence with spending that is not only unlimited, but also secret,
because there is no requirement that donations to those 501(c)(4) organizations be
disclgssed to the public. . . . I have expressed my concern to the IRS about
this.”

Evidence suggests that the IRS may have aided Senator Levin in articulating his calls for
reforms to political speech by nonprofits. As Senator Levin exchanged letters with the IRS about
section 501(c)(4) organizations in 2012, IRS personnel discussed providing information to assist
the Senator in drafting the correspondence. For example, in one e-mail, with the subject
“[wlorking on the next letter,” Senator Levin’s staff sought answers from the IRS about six tax-
exempt groups, including Crossroads GPS, American Action Network, and the Club for
Growth.”® Catherine Barre, the head of the IRS Legislative Affairs office, forwarded the e-mail
to Lois Lerner and IRS Chief of Staff Nikole Flax, writing “Let’s discuss.”?*® It is unknown
what information the IRS provided to Senator Levin, but Deputy Commissioner Miller testified
to the Committee that “Senator Levin [was] complaining bitterly” to the IRS, which led the
agency to consider changes to regulations governing political speech of nonproﬁ’ts.2 3

Figure 17: E-mail from Kaye Meier to Catherine Barre, Sept. 26, 2012
From: Meier, Kaye {Levin)

Sent: Wednesday, September 26, 2012 8:37 AM
To: Barre Catherine M

Subject: Warking on next jetter.....
Importance: High

T hoping to clear some things up biefore we send the next letter to the TRS....50 T thoughe we could attempt this at
the stallleved ©

Perhaps the most compelling evidence of the IRS’s responsiveness to pressure from
Democrats in Congress is how it responded to Ranking Member Elijah Cummings’s request for

28 Pregs Release, Senator Carl Levin, Sen. Levin Floor Statement on DISCLOSE Act (July 16, 2010).

¥ E-mail from Kaye Meier, U.S. Senate, to Catherine Barre, Internal Revenue Serv. (Sept. 26, 2012). [IRSR
182403-04}

2 E.mail from Catherine Barre, Internal Revenue Serv., to Nikole Flax & Lois Lerner, Internal Revenue Serv.
(Sept. 26, 2012), [IRSR 182403]

> Transcribed interview of Steven Miller, in Wash., D.C., at 117 (Nov. 13, 2013).
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information about the conservative group, True the Vote. On Friday, January 25, 2013,
Catherine Barre e-mailed several IRS officials, including Lois Lemner, that “House Oversight
Committee Minority staff” sought information about True the Vote.”> By the following
Monday, Lerner herself wrote to Paz: “Did we find anything?”*** When Paz informed her
minutes later that she had not heard back about True the Vote’s information, Lerner replied:
“thanks — check tomorrow pleasf:,”234 The IRS assembled material on True the Vote for the
Ranking Member days tater,? but it is unclear what information the IRS provided.
Nonetheless, it is clear that Lerner and the IRS were eager to comply with Ranking Member
Cummings’s request for information about True the Vote.

Figure 18: E-mail from Catherine Barre to Lois Lerner, Jan. 25, 2013
From: Barre Catherine M

Sent: Friday, January 25, 2013 02:58 PM Eastern Standard Time

To: Lerner Lois G; Paz Holly O; Marks Nancy ]

Subject: House Oversight Committee Minarity Staff

The house oversight committee (not the subcommittee of ways and means} has regussted any publicly available
information on an entity that they befieve has filed for ¢3 status.

They do net have 3 waiver.

The entity is KSP True the Vote E!N-.

They balieve the entity has filed 1ax retums in the past and would like copies of thosg if they are publicly available in
addition to any other information that is publicly available about the antity's tax-exempt status.

Taken together, this evidence shows that the IRS was receptive and responsive to the
calls to action from congressional Democrats that accompanied the President’s rhetorical barrage
against Citizens United and nonprofit political speech. As is evident from Lerner’s e-mails about
Crossroads GPS, these calls to action even led to the IRS’s inappropriate treatment of
conservative tax-exempt applicants.

Transcribed interviews confirm the IRS’s awareness of the political
pressure

The Committee’s transcribed interviews with senior-level IRS official confirm that the
IRS was well aware of the political pressure generated by the President to address nonprofit
political speech. For example, former IRS Chief of Staff Nikole Flax testified that she was
aware both of inquires from Members of Congress on particular nonprofit groups and of general
public discussions about the nonprofit political speech. She testified:

232

E-mail from Catherine Barre, Internal Revenue Serv., to Lois Lerner et al., Internal Revenue Serv. (Jan. 25,
2013). [IRSR 180906]

3% E-mail from Lois Lerner, Internal Revenue Serv., to Holly Paz, Internal Revenue Serv. (Jan. 28, 2013). [IRSR
557133]

% E-mail from Lois Lerner, Internal Revenue Serv., to Holly Paz, Internal Revenue Serv. (Jan. 28, 2013). [IRSR
557133]

5 E-mail from Holly Paz, Internal Revenue Serv., to Catherine Barre, Internal Revenue Serv. (Jan. 31, 2013).
[IRSR 557181}
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Q Were you aware of any inquiries from Members of Congress about the
potential illegality or inappropriateness of (c)(4) status for certain groups
engaged in political activity?

A I'm aware of inquiries from Members of Congress where they asked about

the status of particular organizations. I don’t know if that is answering

your question.

About particular organizations —

Yes.

By name?

Yes.

o B L > O

Were you ever aware of any public discourse or debate about the
appropriateness of 501(c)(4) status for certain conservative oriented

groups?

A I mean, I have seen, you know, public articles where folks have talked
about that, but just like stuff in the press.

Q Were you ever aware of any requests for the IRS to crack down on
501(c)(4)s engaged in political activity?

A There were Congressional requests that asked what we were doing in the
area, that kind of thing.**

Similarly, Joseph Grant, who served as Lois Lerner’s boss as the Commissioner for Tax
Exempt and Government Entities, talked about his awareness of the “public conversation” about
nonprofit political speech. He testified:

Q Were you ever aware of any public discourse or debate of the
appropriateness of 501(c)(4) status for certain groups involved in political
advocacy?

A Well, I believe that some of the clips that would come across had
Members of Congress talking about it, and there were editorials in the
papers about it, and to the extent that I read newspapers and look at the
comments, I'm aware that there’s a public conversation going on, yes,”’

36 Transcribed interview of Nikole Flax, Internal Revenue Serv., in Wash., D.C. (Oct. 22, 2013).
"7 Transcribed interview of Joseph Grant, in Wash., D.C. (Sept. 25, 2013).
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Judith Kindell, Lerner’s senior technical advisor, also testified that she came across
public comments about “secret” money in political and public requests for the IRS to take action
on politically active nonprofits. She testified:

Q

A

Ms. Kindell, were you ever aware of any public discourse or debate about
the appropriateness of 501(c){4) status for certain groups involved in
political activity?

Yes.

Were you ever aware of requests for the IRS to crack down on 501(c)(4)s
engaged in political activity?

Yes.

Were you ever aware of any public comments from politicians of the
potential illegality of secret money in politics?

R
Yes.®

Moreover, former Acting Commissioner Steve Miller discussed how political pressure
placed on the IRS by congressional Democrats resulted in the agency’s consideration of greater
regulation of political speech by nonprofits. He testified:

Q

And, sir, what did you see as the problem that needed to be addressed
through either a regulatory change or a legislative change?

So I’'m not sure there was a problem, right? Imean, I think we were — we
had, you know, Mr. Levin complaining bitterly to us about — Senator
Levin complaining bitterly about our regulation that was older than me,
where we had read “exclusively” to mean “primarily” in the 501(c)(4)
context. And, you know, we were being asked to take a look at that, And
so we were thinking about what things could be done.™’

The evidence gathered to date demonstrates that the IRS was well aware of the prevalent
political rhetoric against Citizens United and nonprofit political speech. Lois Lerner’s comments
in October 2010 suggest that this political rhetoric affected how the IRS viewed these groups.
Lerner’s subsequent comment in February 2011 further suggests that the IRS subjected these
applications to enhanced scrutiny and delay out of concern that they would extend the Citizens
United holding to nonprofit political speech. There is, therefore, a clear line from the President’s
public condemnation of Citizens United and nonprofit political speech to the IRS’s treatment of
conservative tax-exempt applicants.

zf % Transcribed interview of Judith Kindell, Internal Revenue Serv., in Wash., D.C. (Oct. 29, 2013).
* Transcribed interview of Steven Miller, in Wash., D.C., at 117 (Nov. 13, 2013).
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Conclusion

Congressional Democrats have claimed that there was no political element to the IRS
targeting scandal. They argue that the wrongdoing was confined to a local office and poor
decision-making by well-meaning civil servants. They distance the President, his senior
advisors, and other prominent national Democrats. Using straw-man arguments, they assert that
the TRS targeting is a “phony” scandal, the “case is solved,” and the American people should
move on.

The fact is, however, that the President played a large role in the genesis of the targeting.
Using the power of his office, the President engaged in a prolonged rhetorical campaign
throughout 2010 against the Supreme Court’s Citizens United decision and nonprofits engaged in
political speech. The President’s rhetoric makes imminently clear that his concern was about
anonymous donors giving to groups that support Republican candidates. He repeatedly accused
these groups of “posing” as nonprofits, and he even declared their existence a “threat to our
democracy.” His senior advisors, Democrats in Congress, and Democratic campaign committees
hammered home these themes in the weeks leading up to November. Throughout the 2010
election cycle, President Obama made Citizens United and nonprofit political speech a high-
profile political issue.

The IRS was well aware of the President’s discourse. In addition to inedia inquiries, the
agency received requests from Democratic Members of Congress and others to investigate the
actions of conservative nonprofit groups. Lois Lerner spoke of the political pressure on the IRS
to “fix the problem” created by Citizens United. She later ordered conservative applications to
proceed through an unprecedented multi-tier review becausé she was concerned about extending
the decision’s holding to federal tax law. With the President decrying the abuse of federal tax
law by “phony” conservative-leaning “front groups” in wake of Citizens United, Lerner and the
IRS took steps to respond. Their response resulted in the systematic scrutiny and delay of
conservative tax-exempt applicants engaged in political speech.

For as much as some argue that the IRS’s targeting was not political, it abundantly clear
that the targeting initiated and progressed in the context of a fierce rhetorical campaign by the
President to delegitimize Citizens United and nonprofit political speech. To be certain, the
President and congressional Democrats have an absolute right to express legitimate policy
concerns and advocate for policy changes. But the causal relationship between this rhetoric and
the IRS targeting should not be ignored. Using his Bully Pulpit, the President spoke. He
declared repeatedly that these conservative groups “posing” as nonprofits with “benign-
sounding” names were “a threat to our democracy.” The IRS listened and, in turn, it subjected
these groups to systematic scrutiny and delay.
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Appendix: A timeline of the genesis of the IRS targeting

February 25, 2010

First Tea Party application is identified in Cincinnati and elevated to
Washington due to media attention surrounding the Tea Party.

March 17, 2010

Washington official Holly Paz asks Cincinnati to transfer two more
Tea Party applications to be worked in Washington as “test” cases.
Paz tells Cincinnati to hold the remainder of Tea Party cases.

April 2, 2010 Tea Party “test” cases are assigned to Washington official Carter
Hull to be developed as templates for the other cases in Cincinnati.
April 5, 2010 Washington official Steven Grodnitzky directs his subordinates to

create a “sensitive case report” to inform high-level IRS officials
about the Tea Party cases.

April 28, 2010

Steven Grodnitzky sends a sensitive case report chart to Lois Lerner,
writing: “Of note, we added one new SCR concerning 2 Tea Party
cases that are being worked here in DC. Currently, there are 13 Tea
Party cases out in EQ Determinations and we are coordinating with
them to provide direction as to how to develop those cases based on
our development of the ones in DC.”

August 31, 2010

Lois Lerner writes to her boss, Sarah Hall Ingram, in response to
article about a Democratic complaint against the conservative group,
Americans for Prosperity: “We won’t be able to stay out of this ~ we
need a plan!

September 15, 2010

Lois Lerner initiates a “c4 project” to assess the level of political
activity by 501(c)(4) groups. She tells her subordinates to “be
cautious so it isn’t a per se political project.”

October 19, 2010

Lois Lerner speaks to a Duke University crowd about the political
pressure on the IRS to “fix the problem™ posed by Citizens United.
She tells the audience that “everyone is up in arms” about the
decision and that “everybody is screaming at [the IRS] right now:
‘fix it now before the election.””

February 1, 2011

Lois Lerner calls the Tea Party cases “very dangerous™ and directs
Washington official Michael Seto to put the Tea Party cases through
an unprecedented “multi-tier” review by Lerner’s office and the IRS
Chief Counsel’s office.

April 7, 2011 Lois Lerner’s senior technical advisor, Judith Kindell, reviews the
Tea Party test cases.
July 5§, 2011 Lois Lerner holds a meeting in which she is fully briefed on the Tea

Party cases; she orders the cases to be called “advocacy cases’ and
orders the BOLO criteria to be changed because she believes the
term “Tea Party” is pejorative.
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COMMITTEE ON WAYS AND MEANS

U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DG 20513

June 3,201

The Honorable Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Ave., NW
Washington, D.C, 20004

Dear Commissioner Shulman:

On May 13, 2011, the IRS confirmed that it began examinations of five taxpayers
that donated money to IRC §501(c)(4) organizations to determine whether “the donations
were taxable gifts and if a gift tax retuen should have been filed.” The applicability of the
gift tax to §501(c)(4) donations is an unsettled area of tax law and it appears that it has
been applied only a handful of times. Both taxpayers and tax practitioners were stunned
at the IRS interest in this issue after decades of silence,

As Chairman of the Committee on Ways and Means, I {ind the lack of IRS
transparency deeply troubling. Taxpayers already struggle to comply with a Tax Code
that is too complex. Now, with no warning, the IRS appears to have selectively targeted
certain taxpayers who are engaged in political speech, Not only does this thicaten
political speech, it casts doubt on the IRS’ credibility as an impartial enforcer of the
nation’s tax law. The TRS's ability to effectively enforee tax law and work with
taxpayers to ensure compliance is not served by auditing unsuspecting taxpayers for
violating tax laws the IRS has not acknowledged for decades,

There are approximately 120,000 §501(c)(4) crganizations operating actoss the
United States, For decades, donors to these organizations and the donee organizations
have retied on the IRS for certainty in this area of tax law, Now, they can no longer do
50, AlLTRC §501(c)(4) organizations must now advise donors that their contributions
may result in a targeted audil, despite uncertainty in this arca of tax law, Donors, in turn,
must then determine whether a donation to a §501(c)(4) organization will trigger an IRS
audit based on the political activities of the arganization.

This sudden, unexplained enforcement of the gift tax in these circumstances raiscs a
siumber of questions regarding IRS actions. The Committee has an obligation to conduct
oversight of the IRS and its enforcement of our country’s tax 1aws, Because of the serious
nature of the IRS’s audit activities in this area of gift tax, I request that the IRS answer
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the following questions in an effort to pramote ransparency and reassure taxpayers that
fair and consistent enforcement of the country’s tax laws is the norm. Please respond ne
later than June 17, 2011,

1. The naines, titles, and divisions and/or offices of any and all individuals who were
involved or contributed to the decision to investigate whether taxpayer
contributions to §501(c)(4) organizations should be subject te the gift tax rules.

2., AILIRS rulings and internal memoranda relating to the applicability of the gift tax
to §501(c)(4) orgariizations. Please provide copies of all records, internal
working documents, and correspondence relating 1o the same.

3. Provide a detailed explanation and relevant documents related to the following
issues:

a. HMow are the employecs that work on estate and gift taxes crganized within
the Small Business/Self-Employed Division?

b, Where are employees that work on estate and gift tax issues physically
located?

c. How many employecs i the IRS work on estate and gift tax issues?
Provide an organizational chart that identifies cach employee within the
organizational structure.

d. Daoes the estate and gift tax office prepare an annual work plan similar to
the annual work plan released by the Tax Bxempt/Goveroment Entities
Division? If so, provide a copy of the last five years’ annual reports, If

" not, how does the IRS oversee the office’s workload and allccate
resources to this office?

e. How many estate and gift tax audits were conducted in 2006, 2008, and
2010, related to gifts made to 501(c)(4) organizations?

f. How do employees that worl on estate and gift tax issues within the Small
Business/Self-Employed Division gain access to the Form 990s for
501(c)(4) organizations?

g. How did employees in the Exempt Organizations Division assist in the
sharing of the Form 990 information with other IRS employees? Is this a
common practice? If 50, how many examinations have originated from
shared Form 990s to other IRS divisions?

. Provide the name(s) of the individual(s) who decided, after 35 years, to
treat contributions to a 501(c)(4) organizetion as subject to the gift tax?

i, Criteria that are used to select taxpayers for gift tax examination,

2
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j. Provide all information that analyzed the legal or political consequences of
auditing gift tax returns for contributions to 504(¢)(4) crganizations

4, How are tax-exempt organizations gencrally sclected for audit? .

5. How nrany §501(c)(4) audits ave.usuaily conducted every tax year? Provide n
breakdown of the total number of §501(¢)(4) examinations conducted aniually
over the last five years and identify the tax Issues involved.

6. What percentage of gift and estate tax offiee examinations typically originate
from an internal referral? Please describe IRS protoco! for making internal
referrals snd how referrals are processed,

7. Provideany correspondence and records shared with the Departimerit of the
Treasury regarding the application of gift tax to §301(c)(d) organizations. Detail
all ceminunications (written or-verbal) bewween the IRS and the Department of the
Treasury on this topic since 2004,

Pigase note that, for purposes.of responding to this request, Lhe terms “records,”
“communication,” “relating,” should be titerpretod consistent with the attached’
Definitions af Terms.

Thank you Tor your prompt attention to this matter,

Sincerely,

DAVE CAMP
Chairman

Attachmeni
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June 2008 GAO Report to Congressional Requesters
Federal Records
National Archives and Selected Agencies Need to Strengthen E-Mail Management

http://'www.gao.gov/new.items/d08742.pdf
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6232014 Chicago Tribune - More smoke at the IRS — and nat only from the hard drives

More smoke at the IRS — and not only from the hard drives

Email Facebook 588 Twitter 455

"It's inexcusable, and Americans are right to be angry about it, and I am angry about it. T will not tolerate this kind of behavior
in any agency, but especially in the IRS, given the power that it has and the reach that it has into all of our lives. ... Il do
everything in my power to make sure nothing like this happens again by holding the responsible parties accountable. ..."

-- President Barack Obama condemning "misconduct” at the Internal Revenue Service, May 15, 2013.

With each plot twist in "The Internal Revenue Service and its Keen Attention to Conservative Groups,” palitical partisans
scurry to their bunkers. Flying spittle! Battle stations! Raise the long guns! .

Not us. We calmly re-read President Obama's reassurance of 13 months ago, especially that phrase about holding the
responsible parties accountable. Because consequences can't occur until all of us learn the who, what, when, where and why. It
was around the same time, Carl M. Cannon of RealClearPolitics reported Friday, that the president told reporters aboard Air
Foree One that the IRS misconduct was the work of rogue agents in Ohio — "two Dilberts in Cincinnati.”

htip:/imy.chicagolribune.com#section/-1article/p2p-B0574900/
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62372014 Chicago Tribune - More smake at the IRS — and not oniy from the hard drives
But, tike the rest of us, the president has since read news accounts establishing that IRS officials in Washington were
communicating extensively about the agency’s scrutiny of conservative groups. We also now know that several Democratic
senators, including Dick Durbin of 1Hinois, had urged the IRS to look into some of these groups. And we know that, in 2012, top
IRS officials repeatedly misled Congress by not disclosing — in response to highly specific questions — that the agency was
giving extraordinary attention to conservative groups.

Are those data points connected? Or are they mere coincidences? None of us yet knows the origins, motivations and scope of the
agency's actions. In May 2013 we wrote that with their stonewalling, claimed ignorance and convenient amnesia, IRS officials
were making it difficult for Americans to evaluate the depth, but also the official awareness, of the agency’s evident assault on
free speech.

At the time we didn't know that the agency would resist congressional demands for full disclosures. Nor did we know that seven
IRS workers — including Lois Lerner, former director of the agency’s tax-exempt organizations division — would report losing
emails that congressional investigators wanted to examine.

On a matter this serious, the administration can't adequately investigate itself. Given the amount of smoke now rising from the
IRS, many Americans won't be much interested in what one arm of the administration concludes about other arms, including
the IRS, the Treasury Departinent of which it's part, and possibly the White House.

That's why we've urged Attorney General Eric Holder to appoint a special prosecutor — a phrase that, like "customer support”
or "designated hitter,” provokes Pavlovian suspicions. We've been skeptical of some special prosecutors and their tendency
toward mission creep. But we've also seen situations where only a special prosecutor has the independence and credibility to
resolve a case that drips with politics, as when then-U.S. Attorney Patrick Fitzgerald of Chicago investigated {and convicted of
perjury and other offenses) 1. Lewis "Scooter" Libby, who had been Vice President Dick Cheney's chief of staff.

‘Why Holder won't act is a mystery he's inviting Americans to resolve, uncharitably, in their own minds.

Whatever any one of us thinks about this scandal — from "Republican grandstanding” to "another Watergate” - all of us can
agree that it's slathered in hot politics. Remember the context:

In the 2010 congressional election, well-funded conservative groups led a sea-to-sea GOP victory march. At both ends of
Pennsylvania Avenue, Democrats forcefully complained that some of the groups were engaged in political activity that their tax-
exempt status didn't allow.

Democrats worried that the 2012 presidential election would be a repeat. In June 2012, five months before that election, an
inspector general told top Treasury officials that he was investigating IRS targeting of tax-exempt groups. So

Did that juicy news, with its potential to capsize a presidential campaign, travel beyond Treasury? Beats us. But anyone who
isn’t curious about the answer to that question probably bivouacs in one of those bunkers discussed at the top of this editorial.

President Obama was right. Given the reach that it has into all of our lives, none of us can ignore the IRS and questions about its
conduct.

And now there's one more question ascendant: This 13-month refusal to name a special prosecutor has become its own
curiosity.

Join in the discussion on the Chicago Tribune Editortal Board’s Facebook page or on Twitter by following @T'rib_Ed_Board.

100 years of North Side Baseball!

Celebrate our favorite North Side baseball teants
100th anniversary with exclusive merchandise.

hitp://rriy.chicag otribune.comf#sectionv- 1/article/pZp-80574900/
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THE WHITE HOUSE
WASHINGTON

June 18, 2014

The Honorable Dave Camp

Chairman

Comumittee on Ways and Means
United State House of Representatives
Washington, D.C. 20515

The Honorable Ron Wyden
Chairman

Committee on Finance
United State Senate
Washington, D.C. 20515

Dear Chairmen Camp and Wyden:

1 write in response to your letters to the President dated June 16, 2014 and June 17, 2014,
respectively, regarding the Comrmittees” investigations related to the Internal Revenue Service (IRS) and
the Treasury Inspector General for Tax Administration’s May 14, 2013 audit report. Your letters
requests all communications between Lois Lemer and any persons within the Executive Office of the
President (EOP) for the period between January 1, 2009 and May 1, 2011.

We conducted a search for responsive documents and were unable to identify any
communications between Lois Lerner and persons within the EOP during the requested period. We
identified three communications where a third party emailed both Lois Lerner and persons within the
EOP. One communication is a spam email from October 2009. Two communications are emails from
February 2009 where a person sought tax assistance and, according to one of the emails, included a
number of officials in Congress and at Federal agencies as recipients. These documents are enciosed.
As the two documents from February 2009 include personally identifiable taxpayer information, we trust
you will treat the information with appropriate care.

Chairman Camp’s letter also asked when the EOP was informed, and by whoum, that some of
Lois Lemner’s emails could not be located. In April of this year, Treasury’s Office of General Counsel
informed the White House Counsel’s Office that it appeared Ms. Lerner’s custodial email account
contained very few emails prior to April 2011 and that the IRS was investigating the issue and, if
necessary, would explore alternate means to locate additional emails.

Sincerely,

Y

W. Neil Eggleston
Counsel to the President

Enclosures

& /QG ',f.;//
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The Washington Post
Federal Eve

IRS reinstates employee bonuses, ending sequester-related hold on awards
February 4, 2014
by Josh Hicks

The Internal Revenue Service has reinstated its employee bonuses for fiscal 2013, avoiding
litigation with an employees’ union but drawing criticism from at least one prominent
Republican lawmaker.

The payouts are expected to reach $62.5 million, compared to $89.1 million for fiscal 2012,
according to the agency.

The IRS put a hold on its financial awards in July because of the government-wide budget cuts
known as the sequester, saying the move would help avoid two additional days of furloughs.
Agency spokeswoman Michelle Eldridge said the decision proved to be unpopular, adding that it
“significantly affected employee morale.”

The deal, announced Monday, limits IRS payouts to 1 percent of salaries instead of the 1.75
percent allowed under the agency’s collective-bargaining agreement. The National Treasury
Employees Union, which represents most of the affected employees, said it reluctantly agreed to
the reduction to prevent a protracted fight.

“Payment of these carned awards to employees is an important step in recognizing their valuable
contributions to the IRS and the nation,” said NTEU president Colleen M. Kelley. “The awards
are arelatively small amount of money, but they go a long way toward acknowledging the hard
work of employees who exceed their performance expectations for the year.”

IRS Commissioner John Koskinen, whom the Senate confirmed in December, said in an
announcement to employees on Monday that neither side received everything they wanted in the
agreement, adding that it represents “an appropriate compromise in the circumstances in which
we find ourselves.”

Sen. Orrin Hatch (R-Utah), ranking member of the Senate Finance Committee, criticized the dea
on Monday, questioning why the IRS would reinstate performance awards for an agency that last
year acknowledged inappropriate behavior toward advocacy groups sceking tax-exempt status.

“Tt’s hard to think of a group of people less deserving of bonuses than IRS employees,” Hatch
said in a statement. “Frankly, this is outrageous. I understand that not every IRS worker was
responsible, but this just is the wrong signal to send the American people who were rightly
outraged by how this agency treated people for their political views.”

An inspector general’s audit released last year found that the IRS had targeted certain advocacy
groups for additional scrutiny based on their policy positions and names. The actions largely
affected conservative and tea party groups, the report said.
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Koskinen answered critics of the bonus agreement in his statement on Monday, saying the
decision became clear to him after visiting with employees during his first weeks on the job.
“This is money best spent on our existing employees,” he said. “I firmly believe that this
investment in our employees will directly benefit taxpayers and the tax system.”

The deal came as agencies are finalizing their new budgets under the $1.1 trillion appropriations
bill Congress and President Obama approved last month. The legislation provides some
departments with limited relief from the sequester.

At least one other agency, the Labor Department, announced on Monday that it would reinstate
performance awards for fiscal 2013. Labor Secretary Thomas Perez sent a message to employees
saying the agency would maximize the awards “within the current restraints.”

“While we all must continue to be careful stewards of the taxpayer’s funds, we are in a much
better place financially as a department than we were a year ago,” Perez said.
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Part 1. Organization, Finance, and Managemant
Chapter 15, Records and Information Manage ment

Section 6. Managing Etectronic Records

1,15.6 Managing Elestronic Records

« 11561 Ouenvew
+ 11562 BasicElectonic Records Oefinitions

+ 1.1563 Responsibilityfor lssuance of Guidance

« 11564 Creation Use, 204 Mainienance of Structured Electronic Data

» 11565 Creation, Use, and, afl Electronic Dala
+ 11566 Standards for Managing Electronic Mail Records

+ 13567 Judicial Use of Elecironic Records.

+ 11568 SecurityofElectronic Records
.

1.15.6.9 Retention and Disposition of Electronic Regords

1.15.6.10 Transfer Media and Formats for Permanent Record!
1.15.8.11 Transferof D {o Suoport Permanent Records
1.456.12 Transfer Forms

1.16.6.13 Managing Records Stored on Electronic Media

1.15.6.14 Use of Social Media and C. Toots {New Media}
Exhibit 1.166-1 Common Quesfians about E-flail

Manuat Transmittal

March 27, 2014

Purpose

{1} This transmits revised JRM 1.15.6, Records and Information Management, Managing Electronic Records.
Background

This the creation, use, and disposition of federal records created using RS electronic infarmation systems and persona? computers, including
alectronic mait and other electronic applications.

Material Changes

{1) This IRMhas been updated to inciude new references to the Internat Revenue Senvice {IRS) Records Control Schedules and the General Records Schedules previously
publishad in the internal Revanus Manual.

{2) This IRMhas also bean updated o refiect current guidance, references and citations.
Effect on Other Documents

This IRMreptaces 1.15.6, Managing Electronic Records published June 1, 2010,
Audience

Ali givisions and functiors.

Effective Date

(03-27-2014)

Kevin Q. Mciver

Director, Real Estate and Facilities Management (REFM}

Agency Wide Shared Services (AWSS)

145,61 (03-27-2014)
Overview
1. This section provides lhe basic requirements for electronic records, incjuding electranic mait {e-mail}. italso addresses he creation, maintenance, retantion, and
dispositian of these records.

1.15.6.2 (06-01-2010)
Basic E} ic Records g o

1. An electronic record conteins infarmation recorded in a form that is machine-roadable {e.g., information that onty a computer can process, and which, without a computer,
woutd not be understandable to people). Recorded electronic information becomes a federal recard when it satisfies the statutory definition of a record " see IRM 1.15.2,

which is the same definition applied to information recorded on paper. Basic definitions perlaining to efectronic recards management are:

A, Collaboration Tools - used to allew multiple users access to the same document for purposes of sharing information,
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B. Data Base - (in electronic records) - a set of data, consisting of atteast ane file o a group of integrated fites, usually stored in one location and made available to
several Users atthe same time for various applications.

C. Data Base Management System - a saftware system used %o acoess and retrieve data sfored in a database.

D. Data File - numeric, texal, or graphic information that is organized in a strictiy-prescribed form and format.

E. Documentation - records required to plan, develop, operats, maintain, and use electronic records. Includsd are system specifications, file specifications,
codebooks, record layouts, user guides, and output specifications.

£. Blectronic Infarmation System - a system that provides access to computerized federal records and other information.

G. Blectronic Mail System (E-Mail) - a computer application used to create, recsive, and trans mit and other Excluded from this
definition are: file lransfor utiities {software that transmits files between users but does not refain any ransmission data); dala swiems used to colfect and
process data that have been organized into data fies or data bases on either personal or ord not
rransmitled on an e-mai system

H. Blectronic Mait Message - a record created of received on an electronic mail system including briefing nates, more formal of substantive narative documents,
and any ,such as word and other electranic documents, which may bo transmitied with the message.

|. Boctranic Receipt-information in e-mail systems regarding date and fime of recoipt of a message, and/or acknowledgment of receipt of access by addresses(s).

3. Blectranic Recordkeeping System - a system whereby records are caflected, organized, and categorized to facilitate their preservation, relrieval, use and
disposition.

K. i ission Data - in e-mail systems regarding the identities of sender end addressee(s). and the dale and time messages were sent
{sometimes referred o as metadata).

L. Records Management Application {(RMA) - software used to capture, ize. focate, and identifyr due for ition, as well as store. retrieve, and
document the dispasition of records stored within its repository.

M. Social Media {New Madia)- infernet or web-b ies designed to di through sociati Examples include Facebook,

Twitter, Flickr, YouTube, MySpace and other such !ec)"nulcgles
N. Structured Electronic Data - data thatresides in fixad fields within 2 record or file such as relational databases or Excel spreadsheets

0. Unstructured Electronic Data - deta that does not reside in fixed fields, butis free-form text such as word processing documents .

1.15.6.3 {03-27-2014)
Responsibiiity for Issuance of Guidanca

1

The National Archives and Records Administration (NARA) is responsibie for issuing standards for management of federaf records oreated ar received on elecironic
systems. These slandards apply to alf Federal agency offices using office automation or information systems and wilf be followed by the IRS. The compiete version of 36
Code of Federal Regutations (CFR) Part 1236 — Electronic Records Management, is avaflable at hiip:/www ecfrigov.

1.15.6.4 (03-27-2014)
Creation, Use, and Mai of ic Data

1

For electronic information systems that produce, use, or slore data files, disposition instructions for the data wilt be incorporated infa the systems' design.

2. IRS offices will maintein adequate and up-to-date technicat documentation for each electronic system that produces, uses, or stores data files. The minimum

3.

»

documentation required is as foflows:

A Namative description of the system, physical and technical charactetistics of the records, including a records layoutthat describes each field (name, size, starting
or refalive position);

@

. Adescription of the form of the dala {aiphabetic, zoned decimal, packed decimel, or numeric);

el

. Adata dictionary, of he iated with a dala base system,ie.a ion of the relations hip between data elements in
datebases, and eny other technical information needed to read o progess the records;

=}

Acopy of the user's manual or handbook on how to operate and use the system or database;

m

Completion of IRS Form 12240 /nformation Systems Description , IRS Farm 14510 New Records Serias Data Collection, or other documentation verifying records
scheduiing authorization: and

m

Asamgple of the data, reports, or other documents the system cr dala base may produce and to whom they are provided.

Note:

These elements and items will be submittad to the ARM for praces sing and submission to the Records and Information Managament {RIM}
Program Office

Capital Planning and investment Controls . fn accordance with OMB Circular A-330, IRS must incarporate records management functions inta the design. development
and implementation of information systems. In addition to ensuring the and proper for their systems, IRS must ensure that al
electronic systems are evaluated through the Capitat Planning and investment Controls (CPIC) process. The current GPIC questionnaire includes a section on Records
Management. {tis important for these questions to be addressed at the beginning of the system development process o ensure that records management functionalityi
partof the system design phase

Electronic System Shutdown (related to projects (hat follow the Enterprise Life Cycle [ELC] process). Electranic system owners must follow appropriate shutdown
when a system is for The process is defined through @ systematic seriss of actions to ensure orderlyand sfficient parformance of
essential shutdown activties. The following records managemantactions must be laken when migrating, retiring, or shuting down an efectronic system

A Hinformation is lo be migrated to another systom you must:
1) Notify the RiM Program Office of changes to system {i.e. name change, of changes in functionality, stc.),
2) Detormine if any changes should be made to the disposition of the new system based on changes in functionality; and
3} Manage the new systam in accordance with an approved disposition autharity.
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B. ifthe information is not being migrated 10 a new system you must:
1) Nofifythe RiM Program Office that this information will no fonger be collected; and
2) Establish a plan to manage any legacy record data that has not yet metits approved dispositon.

1.15.6.5 {03-27-2014}
Creation, Use, and Mai of ic Data

1. Ata minimum, electronic recordkeeping systems that maintain the official copy of unstructured data such as text documents, email, presentations, audio video fles,
image files, and PDF files eleclronically will provide:

A Amethod for all authorized Usars of the system o retrieve desired documents, such as an indexing of textsearch system;
B. An appropriate level of security to ensure integrity of the documents;

C. An appropriate audit trail or tracking system for data maniputation and version identification;

D

. Astandard interchange format when necessary to pesmit the exchange of documents on electronic media between IRS computers using different

systems and the o migration of on etectronic media from one system to enother; and
E. The dispasition of the documents including, when y. the requil for i records to NARA(see IRM 1.15.6.9).
2. IRS mayatso choose fo use a DoD 5015.2-STD compliant Records \pplication to assistin tha of electronic records. Cutrently,
iRS has 60,000 licenses of EMC Documentumn that witl atiow for ise feval of steclronic record dala. For more information about this

produdt, please contact the IRS RIMProgram Office.

1.15.6.6 {03-27-2014)
Standards for Managing Efectronic Mail Records

1. IRS insbructions on identitying and presenving efsctronic mait messages wilf address the foliowing unique aspects of electronic maik:

A Some transmission data {names of sender and addresser(s} and date the message was sent) must be preserved for each electronic mail record in order for the
contex of the message to be understood.

B. Offices using an electionic mail system thatidentifies users by codes or nicknames or ideniifies addressees only by the name of a distribution ist shal instruct
staff on how fo retain nemes on or lists 1o ensure ofthe sander and addressee(s} of messages that are records.

Offices using an efectronic mait system that aliows Users to request acknowledgments or receipts showing thata message reached the meiibox or in box of each
addresses, of thatan eddressee opened the message, shall issue instructions 1o e-maif users spacifying when to request such receipts or acknowledgments for
recordkeeping purposes and how 10 preserve them.

o

Offices with access to external electronic mail systems shall ensure that federat records sent or received on these systems are preservad in the appropriate
recordkeeping system, which may be paper, and that steps are taken to capture awailable fransmission and receipt data needed by the agency for recordkeeping
purposes.

o

E. Some e-mail systems provide calendars and task lists for users and, therefore, those utiliies may meet the definition of a federal record, Calendars that meet the
definition of federet records are to be managed in accordance wilh the previsinns of General Records Schedule 23, Recards Common to Most Offices, item &
Schedute of Daily Activities published in IRS Document 12825,

m

Draft documents that are circutated on electronic mait systems may be records if they meet the dafinition of a federal record. If a draft document meets the oriteria,
including any comments or changes made, mustbe captured "as is" and retained as a recerd for the IRS. {36 CFR 1222.12),

2. IRS offices will consider lhe fotiowing criteria when for the of electronts mail records in appropriate recordkeeping systems,
regardiess of format. The recordkeeping systems thatinclude slectronic mail messages must:

A Provide for the grouping of releted records or topics into clessifications according to the nature of the business purposes the records serve;

B. Permiteasy and fimely retrieval of both individuat records and files or other groupings of refated records;
C. Retain the records in a usable format for their required retention penod as specified by a NARA-approved records schedule;
D. Be accessible byindividuals who have e business need for information in tha system or for recordkeeping purposes;
E. Pregerve the ransmission and receipt data as required by agency instructions, and
F. Permit either or oftemporary recards from es well as the ransfer of permanent records to NARA See 36 CFR Parts 1235 and
1236 for additional information
3. IRS offices will not store the officiat ing copy of e-maif thatare federal records ONLY on the electronic mail system, uniess the system has all of the
features of an electronic recordkeeping system, same of which are specified in paragraph 2 above. Jf the efectronic mail system is not designed to be a recordkeeping
systom, ask an E-Mail/System Administrator o instruct you on how 1o copy the information from the efectronic mail system to e recordkeeping system or produce a hard
copy for recardkeeping purposes
4. IRS offices thet maintain their e-mail records efestronically will move ot copy them lo a separate slectronic recordkeeping system unless their system has the features
specified in IRM1.15.6.6.2 above. Backup tapes are notta be used for racordkeeping purposes
5. Offices mayretain records from electronic mail systems in an ofi-ine atectronic storage format {such as optical disk or magnetic tape) that meets the requirements of 36
CFR 1236.28, Offices that create or have permanent e-mait records schedulad for transfer to NARAwill store them in a format or on 8 medium that conforms 1o the
requirements for transfer (see 36 CFR 1235) or will maintain (he ability to convert the records fo the required format and medium atthe ime of ransfer.
6. Offices that mainiain paper files as their recordkeeping syatems wilf print their e-maif records and the refated fransmission and raceiot data.
7. When email inboxes baceme too full, or hard drives need to be “cleaned up”, the foliowing steps must be taken:

A inventory email to identify persanat k-related d and those emait that meet the definition of a federa) record,

B. Personai messages musthe deleted when no longer neaded. These include such materiat as emaits sent to and received from friends, family members, and list
serves; messages aboutiunch dates; video and audio clips; and other messages receivad on non-work time.

C. Work-related non-record messages must be deleted when no fonger needad. These include informationfreferance emait and word pracessing files received “for
your information” or as a carbon (CC) or biind copy (BC), but which you wers not expected to and did not take action on. Further exam ples may include copies of
directives and intesim guidanca, notices, images, CAD drawings, and copies of repors.



329

D. E-mail messages identified as federal records must be handied in with their NARA-app: schedule and keptin an approved
recordkeeping system as discussed above. Ta identity the appropriate disposition, consult the Records cwm Schedules Documents 12829 and 12990 of your
ARM. Atull fisting of ARMS is focated on the RIMwaebsite. IRS employees are instructed to retain aif efectronic copies and paper fecords until dis position
instructions have been approved and distributed by the IRS RIMProgram Office. Uniawfully destraying federal records is a viotation of the Federal Records Actand
carties stiff penaities.

8. See Exhibit 1,15 6-1 for Common Questions Abotit E-mail. The RIM Program Office currently has the foliowing inform ation available through its website:

1.15.6.

A Managing E-mail training course;
B. Dogument 12073, Menaging Electronic Mait; and
C. IRS Guidance for Sorting out E-files on Network Servers and Hard Drives

7 {06-01-2010)

Judicial Use of Elactronic Records

. Electronic records maybe admitied in evidence to federal cours for use in court

it the
recordkeaping system’s operation and the contrals imposed upon it {Federal Rules of Evidence 803(8)}, IRS Sftcos shouid implioment the foliowing procedures t
enhance fhe legal admissibility of efectionic records:

A Document that simitar kinds of records generated and stored efecironically are created by the same processes each time and have a slandardized retrieval
approach;

Verify that security and audit p provent ized addition. fon, ar datetion of a recard and ensure system protection against such problems
as power interruptions;

w

identify the electronic media on which records are stored throughout their life cyele, (he maximum time span that records remain an each storage medium, and the
NARA-appioved disposition of alt records: and

o

Coordinate alf of the above with Counsel, the IRS Records Officer and senior IRM and records management staff.

o

1.45.6.8 {06-01-2010)
Security of Electronic Records

1. IRS offices will impiemant and maintain an effective records security program that incorporates the fotiowing:

A Ensures that only authorized personne} have access to electronic records.
B. Provides for backup and recovery of records to protect against information loss or corruption.

C. Ensures that appropriate agency personnet are frained fo safeguard sensitive o classified electronic records
D. Minimizes the risk of unauthorizad afteration or erasure of electranic records.

E. Ensures that electronic records securityis included in computer systems secutity plans prepared pursuantto the Computer Security Act of 1987.

1.15.6.9 {03-27- 2014)

1.

~

w

IS

o

. Atthe direction of a management officiaj as to whatis

and Di ion of ic Records
The IRS Records Officer is the Ilaisun with NARA and customer organizations for ensuring that electronic records and the related documentation ara retained for as long
as needed by the iRS. These and retention shall include pi for:

A Scheduling alt electronic records, as welt es related ion and xndexes by an SF- 115 Request for Records Disposition Autharity to NARA or,

in some inslances by applying NARAs General Record The electroni systems, inciuding those operated for lhe IRS bya
contractor, witt be scheduied as s0on as possible, but no Jater that one year afler xmplem ontation of he Systom.

. Transferring a copy of the electronic records and releted documentation and indaxes ko NARA at the ime s pecified in the records cantrot schedute for permanent
records.

®

Note:
8F-115 is completed by the IRS Records Management staff only,

Records created within e-meii systems, which mEet the criteria of a federai recard, are sub)ect to the same letenbon uerlods as the paper or hard -copy versions,
wilh th

Therefore, these records must be setained g 10 the NAR ty prm(ed
recordkeeping system. Temporary e-mait records can be deteted only when they are eligible for deslruction or when they have been printed and assacwatﬂd wilh the
appropriate recordkeeping system. See additional information on the retention and transfer of permanent electronic recards in subsection IRM 1.15.6.11

cord, the E- will establish procedures for regular recopying,
and other y 10 ensure the re(sntmn and usability of electronic records throughout their authorized life cycle.

. The responsibility for instructing users on how to copy and archive efectronic mail records rests with the E-Mail/Systems Administrators atthe user levels. With the proper

direction from a managem ent official, the user and/or end recipient should possess the expertise to idantiy and determine which records are worthy of preservation
andfor archiving

The dis position of electronic mail records that have been refocated to an appropriate recordkeeping system is gowerned by schedules that control the records in that
system. It the records in (he system are not scheduled, conlact the Area Records Manager or the RIM Program Office to getthem scheduted and approved by NARA
Note:

Approved disposition authorities for efectronic records created as part of tax processing systems are included in separate Records Control Schedules 8 through 37
based on their use andor associated activity {published in Document 12990). Many other administrative systems are included in the General Records Schaduies 38
through 84 (published in Decument 12829). Questions concerning the scheduting of an electronic system should be directed to the IRS RIM Program Office.

1.15.8.10 (03-27-2014)
Transfer Media and Formats for Permanent Records

1

The jegal for the transfer of records to NARA are in 36 CFR 1235 and set forth in general form in the paragraphs below. Consuit the
RS RIM Program Office for more delailed instructions and guidance on the transfer for permanent IRS records.
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1.45.6.10.1 {06-01-2010)
Magnetic Tape

1. IRS offices may ransfer electronic records lo NARA on magnetic tape using ither open-reel magnetic tape or tape cartridges. Open-reel tape should be on '/ inch @
track tape reels recorded at 1600 or 6250 bytes per inch and biocked no higher than 32.760 bytes per block. Tape cartridges should be 18-track 3480-class cartridges
recorded at 37.871 bpi and biocked at no more (han 32,760 byles per block

1.15.6,10.2 (03-27-2014)
Compact Disk, Read Only Memory (CD-ROM) and Digitat Video Disk (DVD}

1. CD-ROMs maybe used ps Y¥ansfer media for fisided data files or lext files if th nform to the tandards O ization (1SO) 9660 Stancard and to the
American Code for information Interchange {ASCIi): are not comprassed untess NARA has approved the transfer of the comprassed form in advance; and are indiidually
addressable. The CD-ROMs may contain software files and temporary records, but permanent records must be in files that contain only permanent records.,

DVDs may be vsed o ransfor certain types of permanent fites. itis recommended to fook for gotd of silver colored DVDs for the best quality. f ransferring records that
have been copied 1o a DVD from another media, agencies must ransfer the pramaster videotape and two copies of the discs. All permanent files must be on one DVD
and not mixed with temporary filas.

~

1.15.6.10.3 {03-27-2014)
Formats
1. Records will be in a format that is not dependent on specific hardware or software, wiitlen in ASCIt or EBCDIC with alf extiraneous characters removed (except records
length indicalors for variable length records, marks defimiting a dala element, field, record or file, or Standard Generalized Markup Language (SGML) tags). Records
should not be compressed unless NARA has approved the ransfer in the compressed form in advance. Ifthe records are in ASCH, the afectronic fles should have
standard ANS} tabols as specified in Federal Information Processing Standard {FIPS) Publication 79 andior 150 Standard 9600. Ifthe records are in EBCDIC, the
efectranic files should have standard 18M OS or DOS fabels.

Data files and databases shall be transferred as flat files or as rectangutar tables, thatis, as Wwo-dimensional arays, tists, of tables. Al records in a dalabase or
elements in a relational database should have the same logical format. Each dala element within a record should contain only ane data value. Arecord shouid not contain
nested repeating groups of data items.

~

Textual Documents in electronic form should ba transferred as plain ASCit files; such files may conlain SGML or XML tags.

3
4. Elestronic mail, scanned images of texual records, portable document form at (PDF) records, digital photagraphic records, web content recards, and digital s patial dala
fites should be to NARAIn with available at hiip:#f www.archive: " htmi.

1.15.6.11 (06-01-2010)
Transfer of Documentation to Support Permanent Records

1. IRS offices must provide adequate technical documentation for each permanent electronic file identified for transfer to NARA. Adequate documentation contains enough
information 1o alfow the records to be interpreted and understood in conlext. The extent, format, and content of the docum enlation varies for diflerent types of efectronic
tecards. The documentation for a textile differs from the documentation for survey data or staistical files and from that for indices or iracking files. Within the ypes of
records. documentation can vary as well, One sur have than another survey. This subsection provides soma guidance to IRS offices

regarding the content and potential sources of adequate documeniation for permanant electronic records.

1.15.6.11.1 {06-01-2010}
Sources of Documentation

1. fon about fon might be in pubfi ive reports, annual reports, memoranda, user nles, system guides, inventories or conrol systems
for slectronic records, file descriptions, Privacy Act notices, of manual or data The 3 is more important than the
format,

1.15.6.11.2 {06-01-2010}
Format of Documentation

1. Some ofthe documenlation for efectronic records may only existin paper form. When the documentation is in electronic format, identity and transfer the documenlation
data as separate files along with the fles containing the electronic records. The transfer format standards for electionic records also applyto documertation fites.
Mcroform copies of documentation, when available, are aiso useful.

1.15.6.11.3 {03-27-2014)
Scope of the Documentation

maka up technical i d i about file content and structure, and context. Provided below is more

1. Three main types of
information on each type:

A IRS Form 12240, andior required technical specifications adequate for sanvicing and interpreting each fite.

Ezch file mqulres a spemﬁc deﬁnmon of its structure and content. This inctudes a record tayout and a codebook for each field containing coded information.

B.
maybe in data fite, user, file or system manuais.
C. Contextual information explains how the electmmc records fitinta the IRS programs or mission. This information answers the guestions: "Who created the
Records 7" and "Why?* and "For What Purpose?"
0. ff several data files. I related shouid include 8 or diagram of how the files relate to sach other.

Ata minimum, the documentation shouid specﬂylhe keyfields, mcludmg primarykeys, used to uniquely identify each record in a file, and the foroign keys, which
relate records in one file to records in anolher file.

1.15.6.12 {03.27-2014)
Transfer Forms
1. The forms required to transfer permanent records to NARAare set forth below:

A The Standard Form 258, Agreement to Transfer Records to the Nationat Archives of the United States, (compieted by the IRS Records Staff only— see Exhibit
1.15.5-1for a sample).

B. NAForm 14087, Technical Description for Transfor of Efectronic Reconds to the Nationat Archives, or ts equivalent, IRS Form 12240, must ba completed and
provided by the program office for atachmant to the SF-258.

the systems form and identification of other documents necessary for transfer

2. Contact your ARMor the RiIM Program Cffice for i and i in
of he etegironic records
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3. Submitthe NAForm 14097, or its equivalent, IRS Form 12240, along wilh the identified documentation through your ARM to the IRS RiM Program Office for completion,
approval and submission to NARA

1.15.6.13 (03-27-2014)
Managing Records Stored on Electronic Media

1. IRS offices must plan for the proper managemsr\tohamtds stored on such media as CDs., DVDs, removabie hard drives, audiomMdeo lapes, and USB drives. These

media types are fragile and record erasure. and damage. IRS must prepare for technical obsolescence when using such media.

2. Storage of record material must be done in accordance with approved recards dispositions. All unctionaily simifar records should be stored together and slandard
naming conventions should be uttizad to ensure faster retrieval,

3. An inventory of alf removal media must be mainiained.

4. Al removable media must be properly labeled.

5. Alt removabla media must be stored under proper env fions and alt security fons must be laken fo protect information throughout the life cycle of
the records

6. Information stored on remavable media must be periodically revewad for deterioration lo ensure availebiity of record

7. Amigration pian must be established o ensure access o record t due lo

8. For more delailed guidance, see the RIM Program website.

1.15.6.14 {03-27-2014)
Use of Sociat Media and Collaboration Tools (New Media)

. IRS must plan for the proper management of record material produced using Social Media such as Facebook, YouTube, Flickr, MySpace, and other simitar tschnotogies.

?"

IRS must pfan for the proper management of record material produced using Collaboration Tools such as Mirosaft SharePoint, Mcrosoft Gffice Communicator, and any
o instant {i.e. wikis, biogs, web portals, tc.). Coltaboration may happen in mutiple contexts such as Office to Office, Agenc
to Agency, Multiple Ager\cy of public to Agency {i.e. via interactive websites )

©

The foltowing recerds i mustbe with the use of these new lechnologies:

A Information that meets the statutory definition of a federat record (44 USG 3301) must be captured and managed in accordance with an approved Records Confrot
Schedule.

B. Records mustbe captured in an accessibla, usable format.
1) Most collaboration software and instant mess aging cllenls reside on the Agency server and can be capiured at the server leval in sithor plain text of through the
use of a DoD 5015.2 certifie¢ application, such as EMC Documentum.
2) ff the collaboration environment is notlocated on the Agency's server, pracedures for the capture of record material mustbe discuss ed with the vendarfowner of
the software of tool.

C. A ustbe for the of record materia. In some cases, mare than one entity may have a responsibility for the
same records, depending an thelr use.

D. Records mustbe managed in accordance with the content and not the format.

E. Records ined to have Permanent vatue must be 1o NARAIR an approved format, Records may have to be migrated from original farmat to ane

accepted by NARA at the ime of transfer.

4. For additional information and guidance, pleese conlact the IRS RIM Program Office

Exhibit 1,15.6-1
Common Questions about E-Maif

When are o-mail messages racords?

{An e-mail message is a record it

a.itdocuments the IRS mission or pravides evidence of an IRS business transaction,

b.itcan be retrieved if you, or anyone efse, need b find out whathad been done, or

‘c. it can be used in other officiat actions.

‘Treat e-mail mes sages the same way yob would treat paper corrsspondsrice.

Do | have to manage incoming and outgoing e-mail as records?

Yes, yau should apply the slandard described above to both incoming and outgoing e-mail, The reason is that both the sender and recipient of e-maif messages |
have the res ponsibity o ducument their actiiies and thoss of heir organizations. Both the sendes and the recipien ave to dotermine whether a particutar e-mail
‘message is a necessary part of that documentation or if it ffls in gaps in other records series.

How can e-mail be an official record if it is not signad?



332

Asignature daes not make something a racord. Many types of records, such as incoming tetlers, formal and informat manuas, published reports, photographs,
woice racordings and maps, do not contain signatures, but they can be records

W an e-mail record is sent to several recipients, which copy is the official record?

‘ldepends. Different copies af the same message may ALL be records. If you take any officiat action refated to a message, and if the message is needed for
‘adequate and complete documentation of the action, the mes sage would be  record in your office, regardiess of whether copies are retained elsewhers. If the
message is a record in your office’s official files, then the capy you print of maintain on your PG is nota recard and you may defste or destroyit. f you receive a
message for information purposes onlyand da not take any action refated to it, your copy is nota record.

Do these guidetines apply to IRS contractors?

Yes, thesa guldellnss applylo IRS con(racturs and agenls who ac(on behaif of the IRS, as well as ali IRS employees. Cantract ferms should ensure that
for creating and adequale and compiete records of IRS transactions when those ransactions are

icarried outby conlrac(ors
Are there spectal requirements for retaining e-mail messages as records?

The basic requirements appficable to alt records applyto e-mail records as well. i theyare natin an approved efectronic recordkeeping system, then the e-mait
‘messages identified as records mustbe printed out and placed in lhe appropriate record system. However, there are same specific elements for recards sent or
‘received through e-mait which als0 must be captured in addition to the message to satisfy recordkeeping requirements. You should ensure that: :

A the e-mail record inciudes transmission dala thatidentifies the sender and the recipient(s} and the date and ime the message was sent and/or received:
8. when e-mail is sent to a distnbution iist, information identifying all parties on the list the list mustbe retained for as long as the message is retained; and

€. ifthe e-mait system using codes, or afiases to identify senders of recipients, a record of their reat nama(s) is kept for as fong as any record containing onty the codes or
aliases.

Example:
If you are communicating with someone via the Intemet and their e-mail address does not indicate who they are (e.g. the address is JeryR@ ...} then a record must be
made and keptwith the message of who they are. If the message is o be kept electranically, this can be done by including their full name, title, and organization in the
body of the message. it he message is prinied out, then make a similar notation on the bottom of the message.

Why is it necessary to keep the transmission data about the sender, receiver, date, and time of the e-mail?

This information is essentiai, the same as the names of the sender and addressee, lhe dato, or a time stamp from a jetler, memorandum or envelope on paper.
¥ou wouid not delfele this information fom those documenls.

‘What if the message does not quaify as a record?

Delete e-maii thatis nota record when no longer of use.

i
i

Exampie:

An e-mail mes sage adwising section employses of a steff meeting o a fraining appartunily Gan be destroyad afier it has boen read, ot the meetingfiraining period has passed.
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JUNT 7 24
Mr. Danicl W. Bennett
Chief, Office of Records and Information Management
Internal Revenue Service
1111 Constitution Avenue, NW
Park 4 - Suite 400 (OS:A:RE:MA)
Washington, DC 20224-0001

Dear Mr. Bennett:

Late last week the National Archives and Records Administration (NARA) fearned of an alleged
unauthorized disposal of Federal records by the Internal Revenue Service (IRS).

In a June 13. 2014, letter from the IRS to Senator Ron Wyden and Senator Orrin Hatch of the
Senate Committee on Finance, the IRS reported the loss of emails. According to the
correspondence, the emails of Lois Lerner, the former head of the IRS” Exempt Organization
Division, dated between 2009 and 2011, were lost due to a hard-drive failure.’

In accordance with 44 USC 2905(a), NARA requests that the IRS investigate the alleged
disposal of the items in question and whether the alleged disposal was broader than what was
reported in the June 13, 2014, letter.

A report of the investigation into this matter is required within 30 days of the date of this letter as
stated in 36 CFR 1230.16(b). If an investigation determines that an unauthorized disposal did
occur, as required by 36 CFR 1230.14, a final report must include the following:

(1) A complete description of the records with volume and dates if known;

(2) The office maintaining the records;

(3) A statement of the exact circumstances surrounding the removal, defacing, alteration,
or destruction of records;

(4) A statement of the safeguards established to prevent further loss of documentation;
and

(3) When appropriate, details of the actions taken to salvage, retrieve, or reconstruet the
records.

Please mail the report to National Archives and Records Administration, Office of the Chief
Records Officer (AC), 8601 Adelphi Road, College Park, MD 20740.

' The correspondence is available onfine from the website of the U.S. House of Representatives, Committee on
Ways and Means, at http://waysandmeans.house.gov/UploadedFiles/6_13_14_IRS_Letter.pdf
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If you have any questions, please contact Jametta Davis at 301-837-0409 or
jametta.davis@inara,gov .

Sincerely,

PAUL M. WESTER, JR. /
Chief Records Officer
for the U.S. Government
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